
 
 

1 
 

Conference on Land Policy in Africa (CLPA – 2019) 

 

Theme: Winning the fight against Corruption in the Land Sector: 

Sustainable Pathway for Africa’s Transformation 

 

25-29 November 2019 

Abidjan, Cote d’Ivoire  

 

Title: Planning, Monitoring and Evaluation: Challenges, Opportunities and 

Emerging Best Practices in Developing and Implementing Land Policies 

(Rural and Urban) 

 

Event Category: Conference Paper 

 

Sub-Theme: Kenya Land Policy Making, Implementation and Outcomes 

this far 

 

Author/s: Odenda Lumumba 

 

Name: Odenda Lumumba 

Institutional Affiliation:  Kenya Land Alliance (PhD Candidate, at University of the 

Western Cape 

Email Address: olumumba@kenyalandalliance.or.ke 

Phone Number: +254 731 282207 

Mobile Number: +254 725 905837 

 

  

mailto:olumumba@kenyalandalliance.or.ke


 
 

2 
 

Abstract 

The quest for formulation of the Kenya National Land Policy (KNLP) over a decade and a 
half ago, was with the purpose of securing land rights as a means of promoting economic 
growth, investment and reduction of poverty. This paper seeks to explore how the KNLP 
formulated to guide land reforms for the improvement of the livelihoods of Kenyans, 
through establishment of an accountable and transparent institutional system dealing 
with land has fared this far. This comes at a time when the country is preparing to review 
the policy directions after 10 years since the KNLP was adopted and endorsed by the 
Parliament in December 20091. The paper looks at three processes of the making, 
implementation and outcomes of the Policy that are interlinked, yet requires to be 
separated so as to come to terms with what has happened to the land sector in Kenya. 
The making of policies is shaped by wishes of all stakeholders, but the implementation is 
through political and administration mechanism of the governments of the day, whose 
agencies are supposed to coordinate their activities towards a common end. Thus, there 
is a need to build bridges between the three processes as an exercise of social engineering 
to avoid taking anything for granted and ensuring that those responsible across the board 
make better judgements as to which course of action to follow. 

Keywords: Kenya National Land Policy, land policy development and implementation, 

framework and guidelines on land policy in Africa, political economy theoretical perspective. 
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Introduction 

Kenya, like most African countries, undertook the development of its National Land 
Policy, NLP, since 2004, with the purpose of securing land rights as a means of promoting 
economic growth, investment and reduction of poverty. This paper seeks to explore how 
the NLP was formulated to guide land reforms for the improvement of the livelihoods of 
Kenyans, through establishment of an accountable and transparent institutional system 
dealing with land has fared this far. This comes at a time when the country is preparing 
to review the policy directions after 10 years since the NLP was adopted and endorsed 
by the Parliament in December 20092. The paper shall look at three processes of the 
making, implementation and outcomes of the NLP that are interlinked, yet requires to be 
separated so as to come to terms with what has happened to the land sector in Kenya. 
The making of policies is shaped by wishes of all stakeholders, but the implementation is 
through political and administration mechanism of the governments of the day, whose 
agencies are supposed to coordinate their activities towards a common end. Thus, there 
is a need to build bridges between the three processes as an exercise of social engineering 
to avoid taking anything for granted and ensuring that those responsible across the board 
make better judgements as to which course of action to follow. 

 

The main objective of this paper is to answer the following pertinent questions: How do 
we explain the consultative and participatory development of the land policies, their 
implementation and their outcomes? Why are outcomes of land policies at variance with 
the intentions of the policy makers? How do we account for the continuities in policies 
from past regimes contrary to the endorsed policy document? The development of the 
KNLP like many policy-making processes started with identification of the intentions of 
different stakeholders involved in the process. They were conceptualized in what needed 
to be achieved, as having land in Kenya held, used and managed in a manner that is 
equitable, efficient, productive and sustainable in accordance with the following land 
policy principles set out at Article 60 (1) of the Constitution of Kenya, 2010: equitable 
access to land; security of land rights; sustainable and productive management of land 
resources; transparent and cost effective administration of land; sound conservation and 
protection of ecologically sensitive areas; elimination of gender discrimination in law, 
customs and practices related to land and property in land; and the encouragement of 
communities to settle land disputes through recognized local community initiatives 
consistent with the Constitution. 

 

This paper draws on conversations with peers and my personal embedded participant 
observations of the entire process of development and implementation from 2004 to 
2019, which has provided me with an opportunity of taking an ‘extended case study 
approach (Buroway 2009). The ethnographic observation and conversation with key 
state and non-state actors, methodologically assuage the concern raised by earlier studies 
that land issues in Kenya are subject to rumours (Osborn 2008). Furthermore, I have had 
access to varied official literature and media records that has informed this paper. 
Whereas it has been argued that the KNLP making process was wide ranging and 

                                                           
2 Republic of Kenya Ministry of Lands (2009), Sessional Paper No. 3. Of 2009 on National Land Policy, Nairobi, 
Government Printer. 
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consultative (McAuslan, 2013:138), this paper separates the policy making, 
implementation and outcomes processes for better understanding of the competition 
between ideas and the interests of many actors. In this paper, I argue that while land 
policy development emanates from the intentions of policy–makers as varied 
stakeholders, the implementation is through the political and government administrative 
mechanism, which is constrained by the lack of budget, capacity and a failure of involved 
agencies and institutions charged with land and natural resources sector to co-ordinate 
their activities towards a common end. If the policy process was a social engineering 
exercise, I would argue that it lacks bridges to ensure the realization of its goals which as 
a necessity require the connection between the policy making and the implementation 
up to the outcome level. Thus, the paper examines the relations within and among them 
as monitored in the Kenyan case.  

 

The paper  proceeds from the premise that the NLP making process was quite ambitious 
and covered everything that required to be reformed ranging from the concerns of local, 
national and global interests without minding the capacity requirement to manage 
diverse and dialectically opposed situations. The implementation phase, which is 
governed by pre-existing institutions and new inexperienced agencies mirror both the 
institutional continuities and unintended consequences reflecting the way things work in 
practice. The paper shows that from the Kenyan experience the more things change, the 
more they remain the same. Thus, the expected outcomes do not turn out as expected, 
because policy makers write policies for implementers without shaping their actions 
accordingly. The paper concludes with a discussion on challenges of the quest to review 
the KNLP, which has been on the cards since its development and endorsement by the 
Parliament on December 3, 2009.  

 

While addressing the challenge of competing interests, I point out that the KNLP was 
developed in tandem with the Framework and Guidelines on Land Policy in Africa (F & 
G), which spells out a comprehensive process of restructuring three major components 
of the land system, namely its structure of land ownership (property system), land use 
and production structures, and the support services infrastructure for land delivery. The 
F & G was declared by the Heads of States and Governments in July 2009 as their 
commitment to the shared vision, objectives and principles on land policy matters in 
Africa. Despite, the challenge of lack of commitment in the implementation of the KNLP, 
its principles are anchored in the Constitution of Kenya, 2010. Thus, I further argue that 
the KNLP was made one of the most important policies when a whole chapter five of the 
Constitution of Kenya, 2010 was dedicated to the land policy principles that are in line 
with the government’s development blue-print, the Kenya Vision 2030.  

 

Finally, the paper  utilizes the political economy theoretical analysis approach, because 
the policy despite attracting varied donor support through a wide ranging participatory 
process during its formulation, the United States Agency for International Development 
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(USAID), criticized it for its overly agrarian thrust and suggested the need to effect 
changes before it was endorsed by the Parliament3. 

  

The paper is divided into five parts. Part I is the introduction while Part II looks at the 
process of the land policy formulation in Kenya. Part III looks at the implementation 
process in Kenya while Part IV looks at the outcomes this far. Part V concludes.   

 

The Process of Formulating the Kenya National Land Policy  

In February 2004 Kenya embarked on the process of formulating the )NLP, which was 
initiated and directed by the Ministry of Lands through stakeholders, who prepared a 
draft that was adopted at a National Symposium in April, 2007. The quest for the first 
ever single policy document attracted a wide-ranging stakeholders drawn from public, 
private and civil society organizations. All with a vision of producing a policy with a vision 
to ‘guide the country towards efficient, sustainable and equitable use of land for 
prosperity and posterity’ (Republic of Kenya, 2009: ix). The policy making process was 
pluralistic in that various sectoral policies that had been developed by other government 
ministries and agencies were consulted, thus, the NLP benefited from the reports of: the 
Commission of Inquiry into the Land Law System of Kenya, the Constitution of Kenya 
Review Commission, the Commission of Inquiry into the Illegal and/or Irregular 
Allocation of Public Land, plus other reports on poverty reduction, the economic growth 
and recovery blueprints and the environment management policy document.  

 

Despite, the stated goal of the policy making process of seeking to anchor land reforms 
for improvement of livelihoods of Kenyans through establishment of the system dealing 
with land administration and management, I would argue that it was a response to the 
operations of land markets and the urge for the government to intervene in the growing 
concerns about land tenure security (Okoth-Ogendo 2000, Deininger, 2003). From a 
political economy analysis of the Kenyan and external situation at the time of formulating 
the NLP, the government embarked on the policy making process as a political and 
bureaucratic considerations spiced by economic reasons. This is reflected by the fact that 
after the NLP was adopted at the National Stakeholders Symposium in April 2007, the 
process of finalizing it through endorsement by Parliament was delayed until December 
3, 2009, when it happened as part of the National Accord, after the turmoil that followed 
2007 Kenyan general elections.  

 

The KNLP formulation process accomplished its mission that delivered the Policy 
document, which exists as a framework of a set of land policy principles4 to guide the 

                                                           
3 USAID (2009), Kenya Land Policy, Analysis and Recommendation, Nairobi. The publication was produced by 
the United States Agency for International Development by ARD, INC. under authorship of John Bruce, an ex-
Senior Counsel in the Environment and Social Sustainable Development and International Law Unit of the Legal 
Vice-President of the World Bank. 
4 The principles are anchored in the Constitution of Kenya, 2010 at Article 60 (1) (a-g) and states that land in 
Kenya shall be held, used and managed in a manner that is equitable, efficient, productive and sustainable in 
accordance with specified principles of land policy. 



 
 

6 
 

sectoral, legislative and institutional reforms in land administration and management. 
Given that the NLP is in place it is important to point out that despite the process that 
generated the policy being elaborate, comprising state and non-state actors, with support 
of many donors, the USAID, reviewed the draft policy5 that was adopted by the National 
Stakeholders Symposium in 2007 and pointed out that it was overly biased towards 
agrarian thrust with scanty provisions on urban land issues. Hence, USAID made frantic 
efforts to try and effect changes, but no significant changes were made on final National 
Land Policy that was endorsed by Parliament as Sessional Paper No. 3 of 2009 (McAuslan 
2013: 141). The intentions of USAID were at variance with civil society and academia 
group of the stakeholders of policy-making process. The main concern of USAID was that 
the policy would interfere with operation of the land market. This emphasis of operation 
of land market is exemplified in the remarks of the former American Assistant Secretary 
of State, Hank Cohen who is quoted in Mullins, C (2011), Decline and Fall, London, Profile 
Books as saying of US Policy in Africa: “We want to see human rights, democracy and free 
markets. But if you get the last one right, we give you a discount on the other two 
(2011:269). This was contrary to the philosophy behind the KNLP, which saw land not 
just as a commodity to be traded in the market, for it represented multiple values, which 
required to be protected in the land policy. Looking behind to see forward, this explains 
why the ubiquitous continuities in the policies from the past persists. When land policy-
making process is shaped by powerful vested interests, the implementation process 
requires officials to work with all established stakeholders. As a consequence, the policy 
process which is conceived as a social engineering, but lacks bridges to connect its main 
aspects stand to fail in the realization of its goals.  

 

The Kenya policy-making process shows that it was a discursive effort, which embraced 
local, national and international interests all competing to enlist political support. During 
the Kenyan process there emerged a group known as Kenya Landowners Association 
(KELA), which was ill-equipped to mobilize diverse interests, but kept persuading the 
Development Partners Group on Land Sector not to fund the civil society land network, 
Kenya Land Alliance, KLA, by purporting that the Alliance was tending in the direction of 
the Zimbabwe land reform scenario of land invasions. This was meant to shape the 
interpretation of policy-making process, even when evidence was suggesting to the 
contrary. The main funder of the land policy making process the Department for 
International Development (DFID) not only halted the Kenya Country Land Reform 
Programme, but also withdrew its financial support to KLA by end of 2007. KLA shifted 
its network approach and sought strategic partners with the professional body of 
surveyors, the Institution of Surveyors of Kenya (ISK) that resulted in the Land Sector 
Non-State Actors (LSNSA) initiative, which attracted the support of the Swedish 
International Development Agency (SIDA) that   funded the civil society effort in 
completion of the NLP development process. Thus, skilful policy-making process requires 
strategic reconciling of positions according to changing requirements. 

The Implementation Process 

                                                           
5 USAID (2009) Kenya Land Policy: Analysis and Recommendation, Nairobi. The publication was produced for 
review by the United States Agency for International Development. It was prepared by ARD, INC. The principal 
author was Jon Bruce, an ex-senior Counsel in the environmentally and Socially Sustainable Development and 
International Law Unit of the Legal Vice- President of the World Bank. 
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The land policy document provided an outline of steps to be followed in setting up an 
implementation framework, through a consultative process of sectoral agencies and 
development partners under the auspices of the Ministry of Lands. Pending the 
establishment of the National Land Commission (NLC) as a constitutional organ 
envisaged to oversight the implementation process, the Land Reform Transformation 
Unit (LRTU) was put in place to facilitate the following: drafting of necessary legislations 
for the implementation of the land policy; establishment of relevant institutions, 
recruitment and training of required personnel; mobilization of financial and other 
resources; organization of civic education on land reform; and nurture a smooth 
transition to the land policy implementation. The implementation of the KNLP was 
envisaged to cost approximately Kenya Shillings 9.6 billion over the first six-year period 
(ROK, 2009:66). It is important to point out that policies are implemented through 
political and administrative mechanisms, yet the implementation is expected to conform 
to the plans set out in the policy document. To that extent the LRTU was a government 
agency set up to reach out and mobilize other relevant agencies to coordinate their 
activities towards the implementation of the land policy, but it was constrained by lack 
of fiscal and administrative capacity to oversee the preparatory period to the 
implementation process. Despite, the change of the regime in 2002, the land bureaucracy 
still consisted of people who had benefited from the past and still had interests to protect. 
The LRTU was strictly under the Ministry of Lands, which ensured that it was provided 
with very little resources, which perpetuated the continuities in form of institutional 
inertia in the way things worked. It majorly depended on donor funding, and without the 
Ministry’s support, irrespective of the seconded staff, it was unable to realize the NLP 
provisions, which were to affect vested interests.  

 

The LRTU, simply perpetuated the institutional continuities of its parent Ministry of 
Lands, with a lot of unforeseen and unintended consequences. It was ill-equipped, 
irrespective of who seconded staff to it who totally failed to turn themselves around to 
realize the policy implementation framework as designed within the policy document. 
The civil society network initiative, the LSNSA found out that LRTU was doing many 
things contrary to the policy document and thus incapable of effecting desired reforms, 
as things were not turning out as expected. 

 

The first task of implementation of the NLP, which involved anchoring fundamental 
issues of the policy into the Constitution took place in form of chapter five of the 
Constitution of Kenya, 2010. This was followed by a legislative programme, which was 
set to take 18 months to three years according to Article 261(1 and 2), but it started in 
2011 through enactment of the Environment and Land Act, 2011, followed by the 
National Land Commission Act, the Land Act and the Land Registration Act, all of 2012. 
The other provision of the NLP, which required legislation such as Community Land 
category, prescribing minimum and maximum land holding acreage in respect of private 
land, provision on historical land injustices among other matters that were to give effect 
to provisions of chapter five were neglected and left unimplemented until 2016. 
However, one observation about this particular aspect of implementation was a 
deliberate mismatch between what NLP and the provisions of the Constitution at chapter 
five and the successive laws. Worse still, even before the laws were implemented the Land 
Laws (Amendment) Act, 2016 was enacted to slow down and obstruct the 



 
 

8 
 

implementation of NLP, without stating what mischief that the amendment intended to 
address.  

 

While there is no ideal policy implementation process in reality (Jenkins-Smith, 1990), 
due to unequal distribution of power between stakeholders and the government of the 
day that dominates the process (Brams, 1968:461), the Kenyan process turned out as a 
major disappointment. Whereas there could be other convincing arguments about land 
policy implementation outcomes to which the next part turns to, I argue that the main 
outcomes are traceable to vested interests that existed at the stage of policy formulation 
process. 

 

The Outcomes of the Kenya National Land Policy  

This section focuses on the question of why are the outcomes of the land policies so often 
at variance with the provisions of the land policy documents. First, outcomes depend on 
different groups seeking to shape or defend their interests guided by imperfect 
knowledge and uncertain expectations.  A number of outcomes of the NLP suffice to 
illustrate the point.  

 

The first NLP outcome resulted from the anchoring of the constitutional issues in the 
Constitution of Kenya, 2010, which was done through Chapter 5 on Land and 
Environment at Articles 60 to 72. The expected lasting outcome was implementation of 
the NLP anchored in the Constitution, but the reality-check shows the mismatch between 
the NLP document directions and guidelines and the provisions of the Constitution. This 
has made the operationalization of the successive laws difficult. For instance, the 
successive laws: the National Land Commission Act, the Land Act, and the Land 
Registration Act, were enacted and commenced in 2012. However, the newly established 
independent constitutional organ, the NLC and the Presidential appointed Cabinet 
Secretary in-charge of land matters, their mandates and responsibilities were set on a 
collision course. While the NLP broadly directed the removal of the presidency in land 
matters, it came back through the Cabinet Secretary in-charge of Lands.  The 
administration and management of the three categories of land (community, public, and 
private) in respect to the control of the land registry, renewal of leases and compulsory 
land acquisition, land use planning were made unnecessarily difficult to deal with 
(McAuslan 2013:147). For instance, the management of public land on behalf of the 
national and county governments is vested in the NLC, yet very extensive functions are 
left with the Cabinet Secretary such as: development of land policies on land, upon 
recommendation of NLC; coordination of County physical planning, yet NLC is charged to 
monitor and oversight responsibilities over land use planning throughout the country; 
coordinate and oversee the statutory bodies under the land sector, yet most of the 
statutory bodies are in-charge of managing specific aspects of public land under NLC; 
regulate service providers and professionals in charge different aspects of land 
registration, yet the NLC is mandated to advise on a comprehensive programme for 
registration of title in land throughout Kenya. 
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Consequently, in 2014 the Supreme Court was asked to provide an Advisory Opinion on 
the relationship between the NLC and Cabinet Secretary in-charge of Lands and Physical 
Planning in light of the Constitution and the successive land laws. The Court recognized 
the stalemate, yet advised for an out of court agreement on mandates between the NLC 
and Ministry of Lands. This further point to an outcome of a Commission envisaged as an 
independent constitutional commission turn out as a Semi-Autonomous Government 
Agency (SAGAs) linked to Ministry of Lands. Thus, the mischief of fixing the land 
governance has not materialized pointing to deficiencies in the implementation of   the 
NLP and the provisions of the Constitution. 

 

The second outcome worth noting comes out of the Kenya’s government failure in 
handling land issues requiring special intervention and here two cases of land rights of 
minority communities are best pointers. In March 2010 the decision of the African 
Commission on Human and Peoples Right’s in the Endorois case6 , which fits within the 
provisions of NLP on community and indigenous peoples’ land rights was made. Among 
the five decisions to the Kenya government were: recognize rights of ownership of the 
Endorois and restitute their ancestral land; allow unrestricted access to Lake Bogoria and 
surrounding religious and cultural sites and their grazing rights; pay compensation to the 
community for their loss; pay royalties from existing economic activities and 
continuously report progress of implementation. The decision of African Commission on 
Human and Peoples Rights (ACHPR) is comfortably implementable7 with the NLP 
guidelines, yet the government continues to apply cavalier delaying tactics. 

 

As the government was still grappling with the implementation of the ACHPR decision, in 
May 2017 in a landmark case of the Ogiek community over Mau Forest Complex in African 
Court of Human and Peoples Rights in Arusha found the Kenya government to have 
violated the Ogiek land rights. The outcome here compounds the failure to put in place 
mechanisms for resolving special land issues as provided in the NLP (ROK, 2009:47-48).  

 

The third outcome is the continued failure to implement the NLP directions and the 
Constitutional provisions on community land tenure regime. This outcome has translated 

                                                           
6 Williams, B. C.2011. The African Commission “Endorois Case” – ‘Towarsds a Global Doctrine of Customary 
Tenure?’ “Terra Nullius website posted on 17th February 2010. 
 
https://www.iwgia.org/en/kenya/1197-kenya-ruling-in-the-endorois-case 
7 In 2010, the ACHPR issued a judgment stating that the Kenyan government had violated 

the African Charter on Human and Peoples’ Rights, specifically the rights to religious 

practice, to property, to culture, to the free disposition of natural resources, and to 

development. While certain aspects of the Commission decision have been realized, the 

Kenyan government has mostly not complied with the recommendations yet. The case 

represents the first legal recognition of an African indigenous peoples’ rights over 

traditionally owned land and is also the first case globally which found a violation of the 

right to development 

 

https://www.iwgia.org/en/kenya/1197-kenya-ruling-in-the-endorois-case
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into anxiety about legal recognition, protection and registration of community land. 
Against the backdrop of community land being target for mega-projects, the government 
has come up with a Land Value Index law, providing for compulsory acquisition of 
community land without adequate, just, fair and prompt payment of compensation.  

 

Conclusion 

The challenge to the land reformers is to overcome powerful interests that are against 

making, and implementation of the land policies whose outcomes are for the good of all 

Kenyans especially the marginalized, disadvantaged and vulnerable groups, however, 

difficult the transformative change will be. Given that the NLP is due for review, creative 

mobilization efforts are required like yesterday. Having examined the processes that 

have shaped the KNLP making, implementation and outcomes, my final argument is that 

land policies must not become convenient tools for self-interest or pursuit of the 

parochial interest of those in-charge. 
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