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INTRODUCTION:LANDPOLICIESINSUDAN

TheRepublicofSudanhasalongexperienceofconflictandinstabilitydrivenbyland
policies-prettylongexperience.Perhaps,SouthSudanseparatedfrom Sudanwhile
therewerestillunresolvedborderandterritorialdisputes.The2005peaceagreement
thatendedthelongcivilwarintheSudanwasreachedaftertheSudanesegovernment
acceptedtoendapopularlyresistedlandlaw.Thelaw,titled‘TheUnregisteredLand
Act’,endedallcustomarylandownershipinSouthSudanandtransferredsuch
ownershiptothegovernmentwhichwaswhollycontrolledbytheArabsinthenorthern
Sudan.Duringthebeginningoftheoildiscoveryinthecountry,thepeacedealwas
abolishedbytheNorthernersasbeingapotentialthreattotheIslamicpoliciesandoil
explorationsintheSouth.

Beforeindependence,SouthernSudanwasforlong,sincetheyear1500AD,being
controlledbyinvadersandelitesfrom NorthernSudan.Fewlandpoliciesweremadeto
fulfiltheinterestsoftheregimesinthoseyears,butwerelargelyineffectiveand
remainedopposedintheSouth.Thefirstlandlawof2009,exclusivelyenactedbySouth
Sudanese,forthefirsttime,vestedlandownershiponthepeople,butexercisablebythe
governmentonbehalfofthepeople,subjecttodifferentlimitationsandadministrations.
Beforethatyear,landpoliciesandlawsweremadefarawayandwithoutthe
involvementofSouthSudanese.

TheAnglo-EgyptianRulefrom 1898–1955introducedlotsoflandpoliciesandlawsin
theSudan,howevermanyofthepoliciesweremostlyenforcedinNorthernSudan.The
Southremainslockedfrom theNorthernersasapolicyoftheBritishgovernmentto
administerthetworegionsseparately.TheColonialgovernmentintroducedthe
followinglawsforthegovernanceoflandinSudan:

-LandSettlementandRegistrationOrdinance,1925

-PrescriptionandLimitationOrdinance,1928

-Pre-emptionOrdinance,1928

-LandAcquisitionOrdinance,1930

-TownRe-planningOrdinance,1950

-RentRestrictionOrdinance,1953

VastlandintheNorthwereregisteredandtownsreorganizedduringthecolonialera.In
theSouth,verylittleareasweredemarcated.Itwasthefirsttimewhentheregistration
ofprivateandpubliclandbecameaproofofownership.Despitethecompulsory
registrationofprivateandpublicland,nocommunitylandwasregistered,althoughthis
typeofownershipwasrecognized,largelyintheSouth.

AftertheindependenceofSudanin1956,landpolicieswerechangedinmanywaysthat
provokedtheSouthtodespisethegovernmentinKhartoum,aworstrelationshipthat
continuedtofuelthecivilwar.

TheoildiscoverychangedthelandpoliciesintheSudantoworst.Althoughoilwasvery
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positivefortheprogressandpoliticalpowerintheSudan,SouthSudan,whichwasstill
initsnaturalstate,remainedundevelopedinalltheareasofdevelopment.Theonly
recognizedlandownershipintheSouthwasthecustomaryland,withlimitedpublicland
forgovernmentofficesandschools.OilexplorationsbecamedifficultintheSouthas
communities,whowerealwaysopposetoanypolicyoftheArabs,weretobeaskedand
convinced,first.TheIslamistgovernment,seeingthesecoming,exerciseditspowerby
dividingthecommunitiesintheSouthintosmallerstates,andappointedloyaliststobe
governorsinthosestates.Stillthispolicydidn’tworkedwellinallowingtheoil
explorationandthenorthernerstosettleinthesouth,ascommunities,headedbychiefs,
wereincontrolofallthelandintheSouth.

Then,themostaggressivelawwaspassed–theUnregisteredLandAct,togrant
ownershipofallunregisteredlandtothegovernment.Bydefault,allunregisteredlandin
SouthSudanwerecustomaryland.Civilwarbrokeoutagainin1983andendedin2005,
whenthatlandlawwasabolishedandautonomousgovernmentandrightofself-
determinationweregranted.

SOUTHSUDAN:LANDCONFLICTS

Despitetheseexperiences,inthepresentindependentSouthSudan,therearestillno
preciselandpolicies.Specifically,lawstomanagelarge-scalelandinvestments.

Theregimehadalltheopportunitiesandthetrustofthepeopletodevelopnationalland
policies.Instead,biggerinterestsandlotsofeffortswereputonlyonthecontrol,which
looksmoreofsecretprivatization,oftherevenuefrom theoilsector.Internalborders
andcommunallandwereredrawnandnewstateswereestablishedtoeasegovernment
controlovertheoilsector.Thesociety,atlarge,didn’tbenefitfrom thepoliciesofthe
governmentandactivitiesoftheextractiveindustries.Thecurrentnaturalresourcelaws
weremadeinaviewnottorestricttheflowofrevenuetothegovernment,asthe
governmentrelies98%onsuchrevenuestofunction.However,thispolicytosecurethe
flowofrevenueconflictswiththetraditionalcommunitylandownershipandrights,
whicharethefoundationsforpotentiallandtenureinthecountry.Thegovernment
weightedthelaterwithlessimportancebecausetheearlierisimportantforitssurvival.
Thispolicyhascausedseeminglyendlessconflictamongcommunitiesandagainstthe
government,thus,threateningeverypeaceeffort.

SouthSudanbecameindependentin2011,whilecreatingseveralborderandterritorial
disputes.Theseterritorialdisputesputthetwocountries,previouslyaunitedone
country,inawar,inseveralborderareas.IcanadmitthattheseparationofSouthSudan
hasproducedalotofconflictsalongthelongborderbetweenthetwocountries.

TheAbyeicrisisrepresentsthebiggestofall.Abyeiisadisputedarea,whichfallsinthe
borderofSudanandSouthSudan.ThedisputeinAbyeireacheduptothePermanent
CourtofArbitration,wheretheborderswereredefined,butdemarcationofthenew
borderswasnotdone.UnlikethecaseintheBlueNileorNubaMountains,Abyeiwasto
holditsownreferendum toeitherbecomepartofSouthSudanorremainwithSudan.
Thesameviolationsofthe2005peaceagreementaffectedAbyei.Conflictbrokeout
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manytimes,asSouthSudanwasalmostcelebratingindependence,tillUNMissionwas
establishedinthearea.

SouthSudanseparated,leavingAbyeiinaconfusingstatus.Anareacurrentlywithno
government,nojudiciary,nopolice,noparliamentandnolaws.ThecitizensofAbyeiare
leftstateless.TheyareforcedtochooseeitherthenationalityofSouthSudanorSudan,
orsometimesboth,dualnationality.ThissituationisputtingSouthSudanandSudanin
astandbyforwar,ifnopoliticalsettlementisreached.

Otherhotlydisputedterritoriesinclude,mostlyintheborderswithSudan,KafiaKingi,
Jau,Kaka,Megenis,Joda,Panthou(Heglig)andKiirRiver.Borderdisputesandconflicts
arenotlimitedintheNorthernpartsofSouthSudanalone.IntheborderwithUganda,
thereexistsahotlydisputedarea,SouthofKajokejiinSouthSudanandNorthofMoyo
districtofUganda,whichhascausedheavyfightingbetweenthecommunitiesclaiming
it,from UgandaandSouthSudan.AlsothereisaborderdisputewithKenyainanarea
calledIlemi(atriangleareastretchingtowardsKenya).JoinBorderCommitteeswith
Sudan,KenyaandUgandaweredifferentlyestablishedtodemarcatethebordersofthe
contestedareas.Mostofthesecommitteeshavereachedsixyearsnowwithoutdoing
anything,notevenlittle,toaddressthedispute,thus,leavingthecommunitiesinthese
areasatriskofviolence,anytimeinthefuture.

LARGE-SCALELANDINVESTMENTS

LandistheeconomyofSouthSudan.In2011,thecountryreliedonoilrevenuesto
financepublicandgovernmentworks,whichweretheresultsoflarge-scaleland
investmentsoncommunityland.Therewasnoexistingmanufacturingindustry.There
was,andthereisstill,noothertangiblemeansofnationalrevenueotherthantheoil.
Thecountryseparatedwhiletherewasnoexistingdevelopmenttocontributetothe
nationaleconomy.Asthecountrywasheadingtowardsnationbuilding,landbeganto
sharpthenationalpolitics.

Aftertheindependence,thenewcountryhadatotalareaof644,329kilometersquare,
believetocontainoil,Gum,timber,fertileagriculturallandandseveralotherresources,
andtheNiledividingthecountryandformingseveralhydropowerareasandoneofthe
largestswampsinAfrica,theSudd.Alltheseresourcesfallinthecommunitylands,as
such,theywereownedbythecommunitiesintheirspecificlands.Thus,thecountry
facedthesamechallengesinaccessinglandthatcontainsoilandotherresources,and
sincetheoilfieldswereproductivebeforetheindependence,thecountrystarted
borrowingfewprovisionsfrom thepastregimesinordertoallowtheproductionofthe
oiltocontinueandtorestrictcommunities’rightsovertheirland.Asaresult,fewlaws
wereenactedthatseparatenaturalresourcesfrom land,andrestrictingrightsonland
thatcontainshydrocarbon.Thedistributionoflandrelatedresourcesinthecountrywas
notequal-thenorthernpartsofthecountry,largelyinhabitedbypastoralists,for
example,havelittletonostonesforconstructions;theoilislocatedinfewconcentrated
areas;waterisunavailableinotherareasduringdryseasons;andtheSouthernpartsof
thecountry,90%targetedbyminingcompaniesforminerals,areinhabitedbyfarmers.
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Pressuremountedonvariouscommunitiesbecauseoftheselandrelatedresources,
includingtheenactmentoflawsfortheexplorationandproductionoftheoiland
minerals,commercialagricultureandotherinfrastructuredevelopmentincommunity
land.ThelawsenactedwerethePetroleum Act,2012,thePetroleum Revenue
ManagementAct,2013andtheMiningAct,2012.

ThePetroleum lawswereenactedinordertocontinuetheproductionoftheoil.It
declaredthatallthesubterraneannaturalresourcesareownedbythegovernment.In
avoidingthepolicyoftheNorth,itrecognizestherightsofthecommunitiesintheoil
fieldsbyallocatingsomepercentagesofthenetoilincometothem –2%tothe
producingStatesand3%tothecommunitiesintheproducingCounties.However,these
allocationswereneverimplementedsincethelawwasenacted.Thebusinessoftheoil
becametoosecret.Oildealsweredoneincamera.Noproduction,revenueandlicence
information,dataandreportsarebeingmadepublic.Thebodyestablishedunderthe
Acttomanagetheoilsectorwasignoredandleftwithoutanyduty.Corruptiontook
control,andreachedatthepeak.Themanagementoftheoilsector,lawfullybytheOil
andGasCommission,hasbeenseizedbytheMinistryofPetroleum andthePresidency.
Transparencyandccountabilitybecamenearlyimpossible.Large-scalelandhavebeen
expropriatedfrom communitieswithoutcompensation,whileoilproductionhasbeen
goingonwithoutapennybeengiventothecommunitieslivinginthoseareas.Povertyis
extremeinthosecommunities.Instead,Toxicchemicals,includingsacksofPotassium
Chlorideimportedfrom Jordan,usedforoil-drillinghavecausedreardiseasesamong
thecommunities.IndependentlyreportedbytheEnergyCommitteeattheNational
Parliament,therewerelotsofcasesofwomenhavingmiscarriageofbabies,children
borndeformed,andyouthandelderlycontractingunidentifiableillnesses.Inoneoilfield,
theoilcompaniesestablishedadumpingsite,locatedwithintheareascloselyinhabited
bythecommunities,forexpiredchemicals,calledtheGumryExpiredChemicalsYard.
Thedumpingsiteisnotproperlyfencedorguided,andsomeofthechemicalswereleft
opentothesun,air/windandrain,whichcarriesthem tothecommunityresidualsites.
AsreportedbytheEnergyCommittee,theoilcompaniesalsoestablishedBio-
remediationandevaporationponds.ThattheoilproductioncapacityatPalochoil-fields
isapproximately450,000bb/day(grossoilandwater),ofwhich330,000bb/dayor78%
ispurelywaterand120,000bb/dayor22%iscrudeoil.Thiswaterisdischargedand
keptinthosebio-remediationandevaporationponds.Thesecausedthelandtocrack
andthesoiltoerode,veryfast.CommunitieslivingintheoilproducingareasandSouth
Sudaneseingeneralhaveexperiencetruemarginalizationandexclusionfrom the
benefitsoftheextractionoftheoil.

TheoldlawsoftheSudanwerebeingindirectlyimplementedinpractice.Allcommunity
landrightsintheoilfieldshaveceasedtoexist.CallsforthecountrytojointheEITIhave
beenignoredbythegovernment.Duetothesemismanagement,theoilsectorhasbeen
sanctionedbytheUSgovernment,althoughthesanctionshaveproducednoeffect.

IntheMiningSector,consideringthatSouthSudanisavirginforminingindustries,the
sectorisstilluntapped.TheprecedentssetbytheUnregisteredLandActduringthe
1970shaveremainedinfluentialinthelawmakingprocessoftheMiningAct,2012.This
lawgovernstheminingsectorinSouthSudan.Itinvalidatedtheprovisionsoftheland
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law,inamannerthatlandcontainingmineralresourcesisowned,governedand
managedbythenationalgovernment.Communalownershipoflandandcommunal
landrightsceasedtoexistintheeventmineralresourceisdiscoveredinsuchland.The
criteriaandprocessofallocatinglicencesarestrictlycontrolledbytheMinistryof
Mining.Also,thecollectionofrevenuesfrom miningactivitiesandlicencesarebased
onbilateralagreementsbetweentheCentralBankandtheMinistryofMining.Asof
November,2018therewerealreadymorethan55explorationlicencesbeinggrantedto
bothnationalandforeignminingcompaniestoconductlargescaleexplorations,onlyin
23locationsinthecountry,withthemajorityintheEquatoriaRegion.Thedurationof
ExplorationLicenceis5years,andrenewablefortwoterms,withasystematic
reductionoftheoriginalconcessionarea,upto50%andmoreinthelastterm.The
LicenceisgrantedbytheNationalMinisterofMining,aone-mandecision-making
process.Theprocessandcriteriaforallocatingthelicencearetoosecretandlackbasic
elementsoftransparency.Communitiesarealwaysunawareoflicencesbeinggranted
forexplorationintheirland.

Thetotalconcession/areagrantedforminingexplorationtocompaniesisroughly

84,613KM2,whichis13%ofthetotalareaofSouthSudan,60,092KM2(31%)ofthe

totalareaofEquatoriaRegion,9,943KM2(4%)ofthetotalareaofUpperNileRegionand

12,343KM2(6%)ofthetotalareaofBahrElGhazalRegion.Muchoftheseareasare
heldbycommunitiesthatreliesonfarming.Therefore,thisisagrowingthreattotheir
survivals.However,noneofthesecompanieshascommencedanywork.

LANDCONFLICTSANDTHECIVILWAR

Thepoliticaldesireandintentionofthecountry’sleaderstocontrolnaturalresourcesin
thecountrybecamethebiggestincentive,thus,mistrustdevelopedveryfastamong
loosingcommunitiesandpoliticalparties.Inlessthanayear,thesepoliticshavealready
separatedthearmyintotriballines.Militaryrivalsknewthemselves,aswellastribes
identifiedtheirpotentialenemies.

Whenthe2013warerupted,itturnedintoseveralshapes,butstilllandcontinuestobe
itsmajorcaused.PresidentialDecree,called‘AdministrativeOrder’,waspassedto
increasethenumberofstatesfrom tentothirty-two,andtribalboundarieswere
redefined.Therewasresistancebycommunities,withsometribestakinguparmsto
protecttheirlandandlandrelatedresources.Severallocalmilitiasemerged,andinter-
communalconflictincreasedinthecountry.Insecurityrose,roadsoutsideJubabecame
dangerousfortravels.Thedecentralizedsystem ofgovernanceinthecountryturned
intoadeeplycentralizedone.

Withtheraiseindisplacementbythewar,Juba,thecapitalofSouthSudan,becamethe
centerforpoliticalpower,employmentandhabitation.Thesecausedhugemigrationto
thecapital,Juba,andincreasedlandgrabbingofcommunityland.

Landgrabbingisachronicproblem inSouthSudan.Thecentralizedsystem of
governanceinthecountryhassignificantlycontributedmuchtotheproblem.



7

Communitiesfrom otherregionshavemigratedtothenationalcapitalduetothe
followingreasons:

- Landandborderconflicts

- Thebrutalcivilwar

- Forcefuldisplacementsfrom originalvillages

- Insearchofeconomicopportunities,educationandbasicservicesinthecapital.

- Escapefrom theeffectsofclimatechange,includingfloods,prolongdryseasonand
unfertileagriculturalland.

- Insearchofgrazingland

- Settlement

Theabovereasonsandthereluctanceofthecentralgovernmenttointervenehave
fueledandeasedlandgrabbingbymigratingcommunities.Thearmyalsocontributeda
lottolandgrabbinginthecountry.Mostoften,whenthearmyisdeployedinany
communityarea,andtheyhappentostayforseveralyears,thesoldiersmostlyengage
inpoliciescontrarytotheirrules.Whileinanewlyestablishedbased,theynormally
movefurthertoareasaroundtheirbaseandestablishhomes.Gradually,thesoldiers
thenunlawfullydemarcatesuchlandtothemselves,andforcefullyclaim private
ownershipoverthoselands.Communitiesthatopposeareseverelymistreated.

ArmedCattlekeepersarealsoresponsibleforinter-communalconflictastheytrespass
andthreatenagrariansurvival.Theownersofthelargercattlecampsarewidely
believedtobethearmygeneralsinthecountry,thus,makingeveryefforttoimposeor
applylawverydifficult.

Itisanationalcrisesthathasaffectedthecountryandhascontributedtothecivilwar,
buttheregimeisnotconcernedwiththeseproblems.Asitlooks,aslongasitisin
power,landpolicywouldcontinuetodividethenationandfuelconflicts.

THELANDACT,2009

ThislawregulateslandtenureandprotectsrightsinlandinSouthSudan.Underthislaw,
landisseparatedfrom subterraneannaturalresources,andareowned,governedand
managedbythegovernment.Despitetheenactmentofthelandlaw,approximately15%
ofthetotallandinthecountryissurveyed,demarcatedandregistered,andonlyinurban
areas.

ThelawprovidesthreelandtenuresystemsinSouthSudan:Customary,Freeholdand
Leasehold.Inpractice,freeholdtenuredoesnotexist.

AlllandinSouthSudanhasbeenclassifiedintothree:public,privateandcustomary.
Privatelandisallocatedthroughaprocesscontrolledbycommitteesactingonbehalfof
acommunityandgovernment.Namesareregisteredinaregistryheldbythe
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communityandanotherbyaState,andtokens,smallpiecesofpaperscontainingthe
plotarea,numberandstampofthecommunity,aredistributedtotheregistered
persons.Inthisprocess,violencenormallyeruptsandmanyplotsaretakenbythe
membersofthecommittees.Thetokenisthefirstproofofownership.Anownerofa
tokenthendevelopsthetokenintolanddocumentsbyobtainingaleaseholdfrom the
government.FinalproofofownershipisaregistrationoftheplotwiththeRegistrarof
LandintheJudiciaryofSouthSudan.Theinitialprocessforallocationoflandis
outdated,asitencouragescorruption.

Thisprocessofallocationoflandhascreatedlanddisputesalloverthecountry.Courts
areexhaustedwithlanddisputessince2009,andthereseemstobenoimprovementor
clearwaysofmitigatingorpreventingthisdisputes.Approximately70%ofcourtcases
everyyeararelanddisputes.

Afterdemarcationofanarea,andwhenthemapisclosed,ithasbecomeapracticethat,
thecustodiansofsuchmapsalwaysre-demarcatetheclosedareabyallocatingnew
plotsforthemselvesinareasleftemptyaroundthedemarcatedplace.Further,land
allocatedforsporting,refreshmentcentres,areasaroundswampsorwaterways,road
islandsandotherextensionsfrom roadsorpublicplaces,amongothers,arealways
grabbedbysuchofficials.

THESEARCHFORADURABLEPEACE

ThepeaceeffortsledbytheIGADtoresolvethecivilwar,whicheruptedin2013,was
intendedtobringalastingandsustainablepeacetothenewcountry,byfindingand
resolvingtherootcausesofthewar.Unfortunately,peacetalkswerenarrowedtopower
-sharingandtruerootcausesignored.Theprocessresultedintothesigningofthe2015
peace-deal,knownasthe‘AgreementontheResolutionoftheConflictintheRepublicof
SouthSudan’.Amongthemajorissuesdiscussedandresolvedwerethesecurityreform,
transparencyintheextractivessectorandthesystem ofgovernance.

Thepeacefailedin2016,andconflicteruptedagain.Itwasacceptedthatthetrueroot
causesoftheconflictwerenotcomprehensivelyaddressed,thus,anotherpeacetalk
waslaunchedin2018torevitalizethefailedpeace.Thecriticalissuesdiscussed,
includetransparencyintheextractivessector–whichislarge-scalelandinvestments,
numberofStatesandborders–whichisdemarcationofcommunallandboarders,
system ofgovernance,centralizedorfederalsystem –whichislandgovernanceand
policy,andthelast,thesecuritysectorreform –whichisinclusivesecuritysector
consistingofallmembersofcommunity.Landwaslinkedtoalloftheissuesand
problemsdiscussedinthesecondpeacetalk,butitwasnotdiscussedseparatelyas
themaincauseofthewar.

Thenewpeace-deal,called‘theRevitalizedAgreementontheResolutionoftheConflict
intheRepublicofSouthSudan’,didnot,again,recognizethatdubiouslandpolicyisthe
rootcauseoftheconflictinthenewnation.Thenewpeacehasalsoreachedastandoff
whichisnowthreatingthepeace,astheIndependentBoundariesCommission,
establishedbythenewpeace-dealtoredefinetheboundariesanddeterminethe
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numberofStatesinthecountry,isunabletocompleteitsduties.

Thefirstpeaceagreementfailedwhenthegovernmentunilaterallyincreasedthe
numberofstatesfrom tentotwentyeight,andlater,tothirty-twoandchangedthe
namesandbordersofcommunityland,beforetheformationofagovernmentunderthe
peacedeal.Thesecondpeacedealwasmeanttoaddresstheshortfallsinthefirst
agreement.Theagreementonlandchallengeswas;1-theestablishmentof
IndependentBoundaryCommissiontoconsiderthenumberandboundariesofStates,
anditstransformationintoaReferendum CommissiononNumberandBoundariesof
States,2-AppointmentofaTechnicalBoundaryCommittee,and3-theempowermentof
theNationalandStateLandCommissions.

Thesecondpeacedeal,asitiscalled‘theRevitalizedPeaceAgreement’,didn’tchange
muchoftheprovisionsoftheoldagreement.Itmostlyexpandedthebodiesofthe
governmentinstitutionsandbroughtinnewpartiesandachangeinpower-sharing
ratios.Intheoilsector,therevitalizedpeacehasn’tprovidedtransparencyprovisions.It
returnedabsolutepowerstothePresidentandtheFirstVicePresidentoveroil
contracts,astheychairtheNationalPetroleum andGasCommission.

Theissuesandchallengesonlandgovernanceinthecountryhavepreventedthe
smoothimplementationofthecurrentpeaceagreement.ThegovernmentofNational
Unity,whichissupposedtobeformedinearlyMay,2019,hasbeenpostponedasthe
IndependentBoundaryCommission,whichwastocompleteitsworkbeforethe
formationofnewgovernment,couldnotstarttheirwork,becausetheexistingland
problemsarefarbiggerthanthemandateoftheCommission.Theformationofthenew
governmentisnowsetforthemonthofNovember,2019,buttillnowtheIndependent
BoundaryCommissionisstillinactive,threateningfurtherdelayintheimplementationof
thepeaceandtheformationofanewgovernment.

Asthepartiesstruggletoimplementthepeace,dubiouslandpolicycontinuesto
preventpeaceinthecountry.Inter-communalconflict,landgrabbing,displacements,
farmers-pastoralistsconflicts,corruptionintheoilsector,andinter-stateconflicts,
conflictingeneral,donotseem likeendingsooninSouthSudan,unlesstheseland
relatedconflictsarestronglyconsideredandresolvedasthemajorrootcausesofthe
conflict.Thispaperrecognizesanexpandable,inclusivelandpolicyasthesolutionto
theconflictinSouthSudan.


