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Africa has seen a positive trend in investments inflows in recent years due to factors such as its 
growth performance over the last decade, its rising consumer market and middle class, high 
rates of return on investment, coupled with existing natural resources and recent discoveries 
of minerals, gas and oil. Foreign Direct Investments (FDI) continue to be a leading source of ex-
ternal finance for many developing countries, including those in Africa. Although net FDI flows 
to Africa have increased more than five-fold from USD 9.6 billion in 2000 to USD 54 billion in 
2014, the share of Africa in global FDI remains limited at 4.4% in 2014. In order for the continent 
to achieve its goal of structural transformation, a boost in investment flows, of which FDI is an 
important source, is necessary.  However, there are a number of challenges that affect increased 
FDI flows to Africa, including poor infrastructure networks. The good news is that African gov-
ernments have initiated bold reform agendas in order to improve the investment climate and 
attract foreign investment, and that there are already signs of progress. Many African countries 
have opened up their economies and dismantled regulatory barriers to foreign investment. 
Across the continent policies that protect investments from expropriation have been adopted. 
Some countries have gone further to establish one-stop shops aimed at promoting and facilitat-
ing investments. African countries have also signed a host of bilateral investment treaties (BITs).  
However, there are doubts as to whether such treaties are really an effective vehicle to increase 
FDI flows. Little is known about the role bilateral investment treaties have played in attracting 
investments which promote development. Furthermore, there are concerns that such agree-
ments often confer more protection and rights to foreign investors, skewing conditions in det-
riment of domestic or third party investors and exposing member States to legal disputes. This 
publication aims to shed light and contribute to the policy dialogue on the experience of BITs in 
Africa and on the risks that restrict countries’ policy space and legitimate public policy making.  
The publication addresses topics including the prevalence, scope, application and contribution 
of BITs to investment in Africa, and the extent to which regional integration is being addressed 
in these agreements.  The publication offers informed lessons on how governments should ap-
proach and craft future BITs including regional models, with a view to minimizing costly disputes 
arising from the implementation of these agreements and allow countries some policy space to 
pursue their national and regional transformation objectives.
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Africa is no longer a risk-prone region. Or should we 
rather say it should be considered so? Indeed a lot 
has changed and many consider  that the prospects 
for Africa to become the next frontier for investments 
are real. Bolstered by improved governance, stable 
and improving macro-economic conditions, invest-
ment-friendly policies, dynamic and burgeoning 
population and urbanization, and abundant natural 
resource endowments, the continent is being redis-
covered by investors. These factors have contributed 
to changing perceptions. 

Countries can be attractive for good or bad reasons. 
Good reasons are the ones that appeal for long term 
and reliable business initiatives or endeavours. But, 
as we are all too familiar, many places are fantastic 
opportunities for predatory and unsustainable activi-
ties. The latter contributes to associate Africa to a bad 
branding. Such investors prefer for the competition 
to stay at bay by pronouncing pessimistic views and 
amplifying how much difficult and risky it is to do 
business in Africa. Fortunately, this simplistic risk as-
sessments are being challenged.

Despite negative perceptions remaining, the recent 
period has seen increasing investments moving into 
Africa, because investors see opportunities in the con-
tinent and appreciable internal rates of return.  The 

region still needs greater levels of investments than 
ever before to support its development and transfor-
mation, so attracting increased FDI will continue to 
remain an important objective. 

The continent needs FDI to bolster such strategic 
sectors as infrastructure, energy, and the beneficia-
tion of mineral resources. Sound national investment 
policies are key in attracting both foreign and domes-
tic investment. Consequently, most African govern-
ments have been keen to encourage and facilitate FDI 
by signing bilateral investment treaties (BITs), while 
reinforcing the regulatory environment for these in-
vestments. This has not stopped a number of African 
countries facing punitive actions arising from dis-
putes in the implementation of these BITs, leading 
some countries to review and renegotiate their terms.

This publication aims to shed light and contribute 
to the policy dialogue on the experience with BITs 
in Africa and on the risks that restrict countries’ pol-
icy space and legitimate public policy making. It of-
fers informed lessons on how governments should 
approach and craft future international investment 
agreements, including regional models. The goal 
should be to minimize costly disputes and allow 
countries policy space to pursue their national and 
regional transformation objectives.

Foreword

Carlos Lopes
Executive Secretary, Economic Commission  
for Africa
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Investment in Africa has surged in recent years due 
largely to its growth performance in the last decade, 
its rising consumer market and middle class, high 
rates of return on investment, as well as natural re-
sources wealth. These pull factors for investment have 
been boosted by an increasing demand for its natural 
resources, especially from emerging economies. The 
continent’s share of global foreign direct investment 
(FDI) reached 4.4% in 2014. At the regional level, 
West Africa had the highest share (24%), followed 
by Central Africa (23%) and North Africa (21%).

But although prospects for increased investment 
have improved, the perception of Africa as a “risky” 
investment destination is still deeply ingrained 
among some foreign investors. To overcome this 
attitude, many African countries have reduced regu-
latory barriers to foreign investment and signed nu-
merous agreements to attract more investment. 

Yet the impact of these efforts on economic and so-
cial development in Africa remains contested. The 
region’s experiences are a mixture of good and bad, 
and little is known about the role of investment 
agreements in attracting FDI. Furthermore, it is of-
ten argued that such agreements favour foreign over 
domestic investors, reducing potential benefits and 
the policy space for development in Africa.

Against this backdrop, the African Union Confer-
ence of Ministers of Trade in 2013 identified the 
need to critically examine international investment 
agreements and the extent to which they may help 
Africa industrialize and develop. As a consequence, 
the United Nations Economic Commission for Afri-
ca (ECA) has initiated policy work on international 
investment agreements in Africa. The findings of this 
report provide some answers to the questions raised 
by the Conference and contribute to the debate on 
how Africa may better harness investment for its eco-
nomic and social transformation. 

Overview of international  
investment treaties

The world has witnessed a surge in international in-
vestment treaties over the past two or three decades. 
Legal instruments have been developed bilaterally, 
regionally, and globally. Though their scope varies 
widely, all share elements of investment protection 
and promotion. 

Trade-Related Investment Measures 
(TRIMs) Agreement
TRIMs plays an important role in today’s multilater-
al trading system, concentrating on investment mea-
sures affecting trade in goods. In addition to TRIMs, 
commercial and individual investments are covered 
by the General Agreement on Trade in Services 
(GATS). All World Trade Organization (WTO) 
members are bound by the investment provisions 
of TRIMs and GATS, including all 42 African WTO 
members. However, because the commitment lev-
el of these countries varies—that is, their access to 
markets and national treatment—so does progress 
in spreading investments across the continent.

Nine African countries are taking steps to join the 
WTO.1The process is lengthy—some countries have 
been working at it for more than a decade. 

Organisation for Economic Co-
operation and Development (OECD) 
investment-related instruments and 
initiatives
The OECD Declaration on International Investment 
and Multinational Enterprises is a formal commit-
ment to improve the investment climate, promote 
social and economic contributions by multination-
al enterprises to society, and reduce the constraints 
they face. The Declaration is an open agreement, 
adopted by all 34 OECD countries as well as 12 
non-members, including three African countries—
Egypt, Morocco and Tunisia. 

Another important OECD document is the Code 
of Liberalisation of Capital Movements. This legally 
binding instrument consists of progressive, non-dis-
criminatory rules loosening constraints on invest-

Executive Summary
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ment, employment, and on the provision of services. 
In 2012, the OECD Council agreed to delegate full 
decision-making powers to the Investment Commit-
tee, which will be enlarged to include non-members. 
In the near future, African countries that have ad-
opted other OECD legislation are also expected to 
adopt the Code.

Other multilateral investment 
frameworks relevant to Africa
Fifty-three African countries are members of the 
Multilateral Investment Guarantee Agency (MIGA), 
and 45 have ratified the Convention of the Interna-
tional Centre for Settlement of Investment Disputes 
(ICSID). African countries are also represented in 
the United Nations Commission on International 
Trade Law (UNCITRAL).

There are also guidelines, principles, and draft instru-
ments focused on investment policies. Non-binding, 
they aim mainly to assist countries in formulating 
investment policies or in building governance ele-
ments into existing policies and regulations. Some 
examples are the UN Code of Conduct on Trans-
national Corporations, the UN Guiding Principles 
on Business and Human Rights, the International 
Labour Organization (ILO) Tripartite Declaration 
on Multilateral Enterprises, the World Bank’s In-
vestment Guidelines, and the UNCTAD Investment 
Policy Framework for Development.

Overview of treaties 
concerning bilateral 
investment and double 
taxation 

African countries are trying hard to improve their 
investment climates. Among those efforts, bilateral 
investment treaties (BITs) and double taxation trea-
ties (DTTs) are used to attract investment. Tradition-
ally, African countries signed such agreements with 
countries outside Africa, in particular those that had 
controlled them as colonies. 

The first BIT between two African countries was 
signed in 1982 by Egypt and Somalia. By then Af-
rican countries had already signed 110 BITs with 
non-African countries. The signing of DTTs among 
African countries started in 1956 with an agreement 
between South Africa and Zambia. Similarly to the 
trend of BITs, once African countries gained inde-

pendence, DTTs served the dual purpose of setting 
standards that would allow the repatriation of capital 
without double taxation while strengthening recog-
nition of the statehood of newly independent Afri-
can countries. 

Africa’s involvement in BIT 
disputes

By standard practice, BITs contain provisions for 
settling investment disputes. Some of the first-gen-
eration BITs focused solely on state-to-state dispute 
settlement. More recent BITs also incorporate inves-
tor-to-state arbitration, which allows private inves-
tors to submit a claim against the host country. 

African countries have been involved in 111 invest-
ment dispute cases, or roughly one-fifth of all docu-
mented, treaty-based cases between 1972 and 2014. 
Sixty-eight cases have received an award, been set-
tled, or been discontinued (often due to lack of ju-
risdiction) and are considered concluded. About 44 
cases are pending, with some cases dating as far back 
as 2004. In virtually all reported cases, the claim-
ant has been a company invoking the violation of a 
BIT. Among African countries, Egypt is respondent 
in the largest number of cases (25) and ranks third 
globally on International Centre for Settlement of 
Investment Disputes (ICSID) dispute settlement. 
It is followed by the Democratic Republic of Congo 
(DRC)(8 cases), Algeria (6 cases), and Guinea (5 
cases). 

African regional investment 
treaties and initiatives

Some regional economic communities(RECs) have 
signed regional regulations that relate to invest-
ment. Among these are the Investment Agreement 
for the COMESA Common Investment Area, the 
Supplementary Act adopting Community Rules on 
Investment and the Modalities for their Implemen-
tation with the Economic Community of West Af-
rican States (ECOWAS), and the Southern African 
Development Community (SADC) Protocol on Fi-
nance and Investment. The East African Communi-
ty (EAC)and SADC have developed model laws on 
investment. 

In SADC, the Protocol on Finance and Investment 
(FIP) came into force in 2010. FIP is a comprehen-
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sive document covering all areas typically covered 
by BITs and additional annexed issues. According 
to the FIP, investment in signatory states is protect-
ed against uncompensated expropriation. Investors 
are also guaranteed most-favoured nation (MFN) 
treatment, but not national treatment. FIP grants in-
vestors the right to employ key personnel from any 
country. For free movement of capital, the FIP is 
worded rather cautiously, calling on state parties to 
“encourage the free movement of capital”. The SADC 
“Model BIT” tries to reflect a balanced approach be-
tween member states’ development objectives and 
investor interests. Thus, while it contains substantive 
provisions to protect investors, it also provides for 
obligations of investors regarding corruption, envi-
ronmental and social impacts, transparency, and hu-
man rights and labour standards, among other areas. 

In ECOWAS, a Supplementary Act A/SA.3/12/08 
on the Common Investment Rules for the Commu-
nity was adopted in 2008. As is customary in BITs, 
the Supplementary Act includes protection against 
uncompensated expropriation. ECOWAS investors 
are guaranteed free transfer of assets, which includes 
in essence all payments related to the investment. In 
investor–state and state–state disputes, the parties 
can refer their case to a national court or tribunal or 
to the ECOWAS Court of Justice. The Supplementa-
ry Act is different from most BITs in that it contains 
a designated chapter on “obligations and duties of in-
vestors and investments”. These include a provision 
for a “pre-establishment” environmental and social 
impact assessment. The investor obligations also in-
clude “post-establishment” requirements, including 
the protection of human rights and respect for fun-
damental labour standards. Some of these investor 
obligations are mirrored in the subsequent chapter 
on “host state obligations”, which also calls on mem-
ber states to refrain from competing against each 
other using investment incentives. 

In COMESA, the Investment Agreement for the 
COMESA Common Investment Area (CCIA) was 
adopted in 2007. This agreement aims to attract 
higher levels of investment from within and outside 
the region, but has not yet been enforced.

In EAC, the East African Model Investment Code 
was adopted in 2006. This document is not legally 
binding, but is rather a reference guide for the design 
of national investment policies and laws. Its goal is 

to improve the business climate in the EAC region 
and to harmonize investment laws and policies of 
member states. The Model also includes provisions 
for the free transfer of assets and protection from un-
compensated expropriation. According to the code, 
investors can apply for an investment certificate to 
the designated national investment agency. In 2010, 
the Protocol on the Establishment of the EAC Com-
mon Market came into force. It provides for freedom 
of movement of goods, labour, services, and capital, 
with provisions on investment including protection 
and harmonization of tax regulations.

Towards an African 
Continental Investment 
Code—a survey

A natural question arising from the regional initia-
tives—and from their limitations—is whether a 
common investment code at continental level would 
be desirable. If so, what legal and policy framework 
would be required, and does Africa already fulfil 
some of the preconditions for an African Continen-
tal Investment Code and other regional investment 
codes on the continent?

Such codes would assist in simplifying investment 
rules and regulations, making them clearer and eas-
ier to understand, creating an environment more 
conducive to investment. But as foreign investment 
flows into Africa and economies grow, capital con-
trols and liquidity are becoming important issues. 
Establishing continental or regional investment 
codes should help here and in raising low intra-Afri-
can investment.

In line with the recommendations of the Ninth AU-
RECs-ECA-Af DB Committee meeting held in Ad-
dis Ababa, Ethiopia, in January 2012, the African 
Union Commission undertook a study on drafting 
a Pan-African Investment Code, based on interna-
tional best practice, to establish a business climate to 
stimulate investment at national, regional, and con-
tinental levels, and to develop a roadmap and strat-
egy on how African countries can adopt this code 
to their own contexts. The study’s primary objective 
was to find the elements of an enabling environment 
in the sectors that have the greatest potential to pro-
mote economic and social development in Africa.
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Deepening regional integration significantly enhanc-
es the attractiveness of Africa as an investment des-
tination. Well-known issues concerning fragmented 
markets, small market sizes, and heterogeneous regu-
latory environments can be overcome by harmoniza-
tion and integration, while regional cooperation can 
help avoid any “race to the bottom” in investment in-
centives. Finally, removing these obstacles can help 
unlock the potential for intra-African investment, 
which already accounts for 23% of FDI projects on 
the continent.

Findings
The study’s survey results highlight some of the key 
challenges for investment in Africa. These include 
poor infrastructure, tariff and non-tariff barriers, 
limited movement of persons and capital, high trans-
action costs, high risk perception, limited access to 
credit, and rent seeking. Most respondents indicated 
that some BITs need to be reviewed, given this con-
text of new economic challenges and country-specif-
ic needs.

Many respondents indicated that investment treaties 
do not necessarily bring in much investment. Many 
respondents pointed out that  BITs may be political-
ly motivated, and more investment is coming from 
countries without a BIT (e.g., China). Sound poli-
cies need to be put in place first, the most important 
policy areas being competitiveness, availability of 
capital, government regulations and policies, politi-
cal and economic stability, and regional integration.

According to survey respondents, investment agree-
ments need to include key areas such as market ac-
cess, access to finance, access to land and proprietary 
rights, investment incentives, infrastructure, envi-
ronmental compliance, and employment and labour 
practices. About 34% saw little importance in includ-
ing employment and labour practices in investment 
agreements. Eleven of the 29 countries responded 
that investment agreements should not include is-
sues relating to land because of their complexity. 
Investment promotion agencies in some countries 
have helped to improve the business climate.

Most respondents saw little connection between 
investment in Africa and global value chains. Many 
African countries are suppliers of raw materials and 
most finished products are processed outside the 
continent. Some 69% of respondents considered 

their country at the bottom of the value chain, 23% 
intermediate, and only 8% at the higher end. 

Africa has in the past been associated with high levels 
of poverty, conflicts, corruption, and heavy depen-
dency on aid. The data to change this perception ex-
ist. For instance, five of the 12 fastest-growing econo-
mies in the world are in Africa, FDI is five times what 
it was a decade ago, and there is an emerging middle 
class. Africa is now the second most attractive invest-
ment destination in the world according to global 
business leaders. However, survey respondents still 
felt that a high risk perception is an obstacle for for-
eign investment.

A great majority of respondents cited high risk per-
ceptions, high transaction costs, inadequate infra-
structure, and tariff and non-tariff barriers as main 
challenges for inward investment. Yet 17 countries 
did not believe that existing restrictions on invest-
ment are a major challenge. Respondents were divid-
ed about the free movement of capital: about 44% 
felt that it was not a major issue, 56% did.

Conclusions and policy 
recommendations

African leaders are increasingly recognizing that in-
vestment is key to Africa’s growth and transforma-
tion. If it is channelled well, it can expand produc-
tive capacity, generate jobs, and boost incomes and 
finance development. 

Hence the number of treaties—854 BITs and over 
400 DTTs—all sharing elements of investment pro-
tection and promotion, and most geared towards 
attracting FDI. But most BITs are with countries 
outside the continent. The survey results reveal that 
respondents see only an ambiguous link between 
BITs and investment. 

Some of the concerns of African governments, and 
possible solutions, are listed below:

•	 The focus of BITs has mainly been towards 
protecting investors and their investments. 

•	 African governments are worried about 
their responsibility and potential liability ac-
cording to existing agreements. 
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•	 It is important to understand what type of 
dispute settlement provisions exist in BITs.

•	 An emerging consensus is that, rather than 
relying on BITs exclusively, African coun-
tries should consider regional approaches 
to assist in the development of a legal frame-
work for foreign investment. 

•	 An African strategy is needed to stocktake 
African cases, which will lead to treaty nego-
tiations and renegotiations. 

African countries thus need to develop a framework 
to attract more investment from within and outside 
the continent. The following policy recommenda-
tions are proposed:

•	 Countries need to look at the wording of 
provisions being negotiated with their coun-
terparts to ensure that a balance is struck 
between protecting investors and giving 
government sufficient policy space for de-
velopment objectives. 

•	 Such agreements must not lead to the 
crowding out or discriminatory treatment of 
domestic and regional investors.(They often 
face unfair conditions due to the “layers” of 
standards of treatment that foreign investors 
obtain from BITs.)

•	 Termination “in self-interest” is not a new 
approach. Countries have terminated BITs 
in the recent past, e.g., South Africa.

•	 The continent could consider a pan-Afri-
can solution such as the African Court of 
Justice. This court would also be used for 
the proposed Continental Free Trade Area 
(CFTA),which is to be set up by an indica-
tive date of 2017.

•	 Given the ambiguity on BITs’ effects on in-
vestment in Africa, further research may be 
required in the future on which to base more 
policy recommendations. 
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Overview of international 
investment treaties

The world has witnessed a surge in international investment treaties over the past two or three 
decades. Legal instruments have been developed bilaterally, regionally, and globally. Though 
their scope varies widely, all share elements of investment protection and promotion. 

The Trade-Related Investment Measures Agreement (TRIMS) concentrates on investment measures affecting trade 
in goods. In addition to TRIMS, commercial and individual investments are covered by the General Agreement on 
Trade in Services (GATS). All World Trade Organization (WTO) members are bound by the investment provisions of 
TRIMS and GATS, including all 42 African WTO members. Nine African countries are taking steps to join the WTO 
(Algeria, Comoros, Equatorial Guinea, Ethiopia, Liberia, Libya, São Tomé and Príncipe, Seychelles, and Sudan.). The 
process is lengthy—some countries have been working at it for more than a decade. 

The OECD Declaration on International Investment and Multinational Enterprisesis a formal commitment to 
improve the investment climate, promote social and economic contributions by multinational enterprises to 
society, and reduce the constraints they face. The Declaration is an open agreement, adopted by three African 
countries—Egypt, Morocco, and Tunisia. 

The OECD Code of Liberalisation of Capital Movements, a legally binding instrument, has progressive, 
non-discriminatory rules loosening constraints on investment, employment, and the provision of services. African 
countries that have adopted other OECD legislation are also expected to adopt the Code.

Fifty-three African countries are members of the Multilateral Investment Guarantee Agency (MIGA), and 45 have 
ratified the Convention of the International Centre for Settlement of Investment Disputes (ICSID).

African countries are also represented in the United Nations Commission on International Trade Law (UNCITRAL).

WTO

OECD

TRIMS

MIGA

ICSID

UNCITRAL
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Importance of value chains in various sectors
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Source: ECA Survey on Investment Agreement Landscape in Africa, 2014.

Value chains are important in all the economic sectors under review, with increasing technology 
transfer and diversifying production capacity topping the ranking. 

Source: ECA Survey on Investment Agreement Landscape in Africa, 2014.
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Challenges hampering regional and national 
investments in Africa
Note that 17 countries did not believe that existing restrictions on investments are a major challenge. 

Dealing with concerns about BITs
African countries need a framework to attract more investment from within and outside the 
continent.

Be sure not to crowd 
out or discriminate 
against domestic and 
regional investors.

Consider a 
pan-African solution, 
such as the African 
Court of Justice. 

Commission 
further research as 
a basis for policy 
recommendations. 

Look at the wording of the provisions being 
negotiated with counterparts to strike a 
balance between protecting investors and 
giving government sufficient policy space for 
development objectives. 
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Africa’s involvement in BIT disputes

Mispricing to evade taxes

African countries have been involved in 121 investment dispute cases, or roughly one-fifth of all 
documented, treaty-based cases (and, in a few instances, contract-based cases) between 1972 and 
2014. 

BITs and DTTs may ultimately facilitate capital siphoning from the continent to the original source of 
FDI.DTTs can lead to tax evasion, through mispricing activities to bloat operating costs. Such evasion 
has resulted in tax rebates as well as transfer pricing to benefit from low taxes on profits and high 
taxes on costs based on differences in taxing structures across countries.

An estimated US$ 50 billion is lost to Africa as a result of mispricing of natural resources, almost 
matching total FDI inflows to Africa in 2014 and twice what Africa receives in official 
development assistance. 

A total of 68 cases have 
received an award, been 
settled, or been discontinued 
and are considered 
concluded.

43 cases are 
pending, with some 
cases dating as far 
back as 2004. 

Among African countries, Egypt is the respondent in the largest number of cases 
(25), followed by the Demogratic Republic of Congo, Algeria, and Guinea.

Democratic Republic
of Congo

Egypt Algeria Guinea

8 56

Losses from mispricing 
natural resources     

ODAFDI inflows in 
2014      

USD
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1Introduction

The investment climate in Africa has experienced 
great dynamism during the past two decades. A shift 
towards a more positive view of foreign direct in-
vestment (FDI) has led to significant changes in the 
investment policy framework. African governments 
have implemented numerous reforms targeted at 
attracting foreign investors, including domestic re-
forms, regional integration initiatives, and bilateral 
investment treaties (BITs) with potential FDI source 
countries. 

Recently, the continent has become more engaged 
in investment issues for several reasons. First, policy-
makers have increasingly recognized that investment 
is a key driver for economic growth and sustainable 
development. It can greatly improve productive ca-
pacity, generate jobs, and boost incomes. Second, as 
most investment in Africa has focused on only a few 
sectors—mostly extractive industries—the conti-
nent should initiate policies aimed at attracting in-
vestment in other sectors. Third, Africa’s struggle to 
finance its development agenda and investment (in-
ternational and domestic) is crucial in filling this gap. 

Investment in Africa faces challenges, including 
weak infrastructure. Infrastructure is vital given the 
catalytic role of, for example, transport and energy 
in transforming the economy by unlocking mar-
ket potential. But investment needs for infrastruc-
ture are estimated at US$  93  billion a year, against 
US$  45  billion spent (World Bank, 2010). Hence, 
plugging this gap is a priority for most countries, and 
initiatives are in place to facilitate such investment.

Africa has seen a surge in investment inflows in re-
cent years largely because of its growth performance 
over the last decade, rising consumer markets and 
middle class, and high rates of return on investment, 

coupled with its abundant natural resources, includ-
ing recent discoveries of minerals, gas, and oil. These 
intrinsic endowments are major pull factors for in-
vestment against a backdrop of increasing demand 
for Africa’s natural resources from emerging econo-
mies such as the BRICS.2But the continent has tradi-
tionally failed to use these abundant resources well, 
given its weak savings and capital base, creating an 
opening for foreign investors.

African countries have an enormous potential to 
change the livelihoods of millions of their people 
and lift them out of poverty. While foreign aid is a 
strong weapon against poverty, greater investment 
would provide long-term solutions. Aware of this 
potential, African leaders are trying hard to make the 
continent the next haven for investment, including 
harmonizing regulations among regions; reducing 
tax from multiple jurisdictions; improving infra-
structure, especially energy sectors and transport; 
tackling governance and political issues; and im-
proving macroeconomic conditions.

These efforts were needed because, until recently, 
the continent did not attract much investment rel-
ative to other regions of the world (Africa received 
less than 5% of global FDI between 2007 and 2013). 
But although investment has surged, FDI is still 
overwhelmingly in extractive industries, especially 
minerals, gas, and oil; and because these industries 
have minimal links to local economies, FDI has not 
elevated these millions of people out of poverty. Afri-
can countries should therefore guide—even push—
investors into productive sectors such as manufac-
turing and agriculture, but to reap the rewards fully 
they first need to reform their investment codes and 
streamline bureaucratic procedures for approving 
new investment projects.
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Despite the recent investment surge, the percep-
tion of Africa as being a “risky” investment remains 
deeply engrained in the minds of many investors, 
anchored on the belief that Africa is a continent of 
poverty, hunger, and incessant strife. Global media 
sometimes reinforce this attitude by focusing more 
on Africa’s problems than on its economic and social 
gains. Still, Africa is changing and has started telling 
its own story—that the continent is moving forward.

Many countries have, for example, reduced regulato-
ry barriers on FDI, overhauling their laws to allow 
greater freedom and protection for investors and 
private-sector participation more widely. Other ef-
forts include accelerating approval procedures via 
one-stop shops for investors, as well as increasing 
intellectual property rights protection. And African 
countries have signed many investment agreements, 
especially since the 1990s. But as perceptions of po-
litical instability and corruption linger among many 
potential investors in Africa, further measures are 
necessary to improve governance. Closer and more 
productive collaboration between business and gov-
ernment will also help to encourage FDI.

But the impact of all these efforts on economic and 
social development in Africa remains debatable. For 
instance, little is known, or has been proved, about 
the role of investment agreements in attracting in-
vestment. Furthermore, it is often argued that such 
agreements confer more protection and rights on 
foreign investors, skewing conditions to the detri-
ment of domestic or third-party investors and reduc-
ing potential benefits for Africa, as well as exposing 
member states to legal disputes.

The benefits of regional integration for FDI, how-
ever, are clearer. Promoting regional investment 
and trade by opening up cross-border and region-
al business opportunities will create markets with 
greater critical economic mass, coherence, and den-
sity. However, the benefits will only be realized with 
heavy investment both in transport infrastructure to 

move goods and services across regions, and in re-
gional energy pools, to support manufacturing and 
other industrial subsectors.

Why then, despite huge investment coming into 
Africa, is poverty still so high and widespread and 
education and health infrastructure so inadequate, 
with millions of children still going to bed hungry? 
One reason, as mentioned above, is that much in-
vestment is still in the “wrong” sectors, such as oil, 
gas, and minerals. Another is that Africa too often 
accepts unethical investments that stifle efforts to 
foster inclusive growth, reduce poverty, and enhance 
food and nutrition security. Finally, some investment 
is neither transparent nor accountable, costing many 
African governments estimably huge sums of money.

To try to resolve this conundrum, ECA undertook 
a policy survey on the landscape of international 
investment agreements in Africa. Drawing on this 
survey, this report seeks to contribute to the policy 
dialogue on BITs and how they can help accelerate 
Africa’s economic and social transformation. It also 
examines regional approaches to such treaties and 
the need to harmonize legal frameworks (particu-
larly for trade and investment) given the moves to-
wards regional integration among the regional eco-
nomic communities (RECs). 

This report, looking at these matters in far more de-
tail, is structured as follows: Chapter 2 looks at the 
dynamics of investment in Africa; Chapter  3 pro-
vides an overview of international investment trea-
ties; Chapter 4 gives some historical background 
and statistics on BITs and double taxation treaties 
(DTTs) between African countries and the rest of the 
world, and between African countries themselves; 
Chapter 5 examines BIT disputes involving African 
countries; Chapter 6 discusses African regional in-
vestment treaties and instruments; Chapter 7 anal-
yses the survey findings; and Chapter 8 concludes 
with policy recommendations for consideration by 
member states.
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BITs and DTTs
DTTs by region
Although Africa saw a steep drop in FDI in 2010 —to around US$ 44 billion from about US$ 54 billion in 2009—due 
to the global economic and financial crisis, its share of global FDI projects reached 4.4% in 2014, at US$ 54 billion. 
West Africa had the highest share (24%), followed by Central Africa (23%) and North Africa (21%).

The rise of BITs and DTTs
Africa experienced a marked rise in the number of BITs and DTTs in the mid-1990s, as did the rest of the world. 
More important, some of the early agreements have been the basis (or model) for many of subsequent investment 
agreements and instruments that still prevail in many African countries. 

Source: UNCTADStat online database, http://unctadstat.unctad.org/.

Source: Constructed on the basis of data from UNCTAD's Database of DTTs and Investment Policy Hub, 
http://investmentpolicyhub.unctad.org/IIA/IiasByCountry#iiaInnerMenu
Note: This surge was mainly driven by the traditional trade and investment partners of the continent, reflecting the colonial linkages 
and heritage. They were primarily geared to protect and lock in vested investment interests of developed-country partners already 
prevalent in the region, in particular for sectors such as the minerals and natural resource extraction industries. 
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What treaties cover
The investment-agreement landscape covers almost all the areas in the questionnaire, except ceilings on 
investments. Of the 29 countries, 20 indicated that their national regulations/policies on investments do not cover 
ceilings. Many countries are exercising flexible monetary policy, so investors are free to transfer any amount of 
capital when establishing a business.

The rest of the world dominates
African signatories of BITs with the rest of the world surpass intra-African signatories. Africa has signed 854 BITs, 
both within the continent and internationally. 

Sound policies are essential
Investment treaties do not necessarily bring the much-needed investments in their countries, and sound policies 
are needed to attract more investors. Some bilateral treaties are oriented toward political considerations rather 
than investment, and some countries have engaged in BITs just to enhance political ties. Some countries were 
receiving more investment from countries without investment agreements. So countries need to do more than 
sign BITs. 
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2
After a long period of economic stagnation and bad 
perceptions abroad, Africa’s image started to change 
in the 21st century. The continent has many growth 
opportunities and has become a magnet for invest-
ment, driven by improved governance, better mac-
roeconomic policies, abundant human and natural 
resources, urbanization and the rise of the middle 
class, steady population growth, good economic 
performance, rising FDI, and huge market potential. 
Of the 15 fastest-growing economies in the world, 
10 are in Africa. This resurgence has led to growing 
recognition of Africa as an emerging market and a 
potential global growth pole, ready for economic 
take-off.

Unleashing these pent-up opportunities and making 
the continent the destination of choice for invest-
ment will, however, require decisive government ac-
tions to strengthen governance institutions; reform 
agriculture; accelerate technology acquisition and 
invest in innovation; invest in human and physical 
capital; promote exports and accelerate regional in-
tegration; and mobilize resources. Economic trans-
formation is also vital.

In recent years, Africa’s macroeconomic perfor-
mance has been strong and stable, as reflected in eco-
nomic growth averaging 4–6% over the last decade. 
An increasingly stable and predictable environment 
has reduced political and economic risks for busi-
nesses considering investing, whether local or mul-
tinational. The rate of return on investment in Africa 
today, adjusting for real and perceived business risks, 
is higher than in any other developing region (Rox-
burgh, Dörr, Leke, et al.,2010).

The continent’s huge quantity of natural resourc-
es provides opportunities for high rates of return. 

Among these resources are about 12% of the world’s 
oil reserves and 40% of its gold, and vast amounts of 
arable land and forests. There is a strong demand for 
these natural resources (especially oil and minerals) 
from emerging markets such as China and India.

Africa has a large and growing population, with a 
potentially integrated market size of about 1 billion 
people, including a burgeoning youth share. The 
number of middle-class households, too, is set to 
rise by almost 50% between 2010 and 2020. Africa’s 
combined consumer spending power is projected to 
increase from US$ 860 billion in 2008 to more than 
US$  1.3 trillion by 2020, with 128  million house-
holds possessing discretionary income (Roxburgh, 
Dörr, Leke, et al.,2010). 

At the continental level, there is growing recognition 
of the need for intensified intra-African cooperation 
and integration, as evidenced by the decision of the 
January 2012 African Union(AU) Summit to fast-
track the establishment of a continental free trade 
area (CFTA) by an indicative date of 2017. The re-
alization of the CFTA would be a major stepping 
stone towards the Abuja Treaty’s vision of an Afri-
can Common Market by 2023. Regional integration 
bears the promise of Africa broadening its economic 
and market space that will allow for investment in 
scale production and open up opportunities for im-
portant trade and investment complementarities. If 
exploited, these opportunities would allow for val-
ue chain creation within Africa, which will generate 
much-needed employment and income generation 
for the poorer segments of society.

Recognizing infrastructure as a vital asset for invest-
ment, Africa is also working towards overcoming 
infrastructure constraints to advance the continent’s 

The dynamics of  
investment in Africa
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interconnectivity through the Program for Infra-
structural Development in Africa (PIDA). Coun-
tries, collectively and individually, are implementing 
key transport and trade facilitation measures, includ-
ing single windows and one-stop border posts. 

Despite setbacks among individual African econo-
mies, analysis suggests that Africa has strong long-
term growth prospects, propelled by external trends 
and internal changes. From 1970,3 the total amount 
of FDI into Africa was about US$ 1.26 billion, which 
rose to about US$ 54 billion by 2014. But its deter-
minants (beyond extractive industries) are hard to 
analyse, especially because some countries receiving 
FDI impose numerous restrictions to protect and 
foster domestic industries and to prevent the out-
flow of foreign exchange. Restrictions encompass 
local content, manufacturing, the trade balance, do-
mestic sales, and remittances.

And as seen, Africa’s growth has not translated into 
higher incomes and jobs. So what can African coun-
tries do to achieve middle-income status? They need 
a sustained flow of development finance, primari-
ly because they have a low savings ratio—certainly 
relative to East Asia and Pacific and most middle-in-
come countries—and so many of their development 

plans remain underfinanced. In short, they need to 
attract more and better-targeted FDI.

2.1 Current foreign investment 
flows

FDI into Africa has surged over the last decade—
and this trend is likely to continue. The only diffi-
culty for many investors is where to invest given the 
multiple factors attracting investment. The sheer 
size of the continent can prove daunting for many 
investors, as are the plethora of rules, regulations, 
stakeholders, and market dynamics across its 54 
countries. There is no template for “doing business 
in Africa”. Although Africa saw a steep drop in FDI 
in 2010—to around US$  44  billion from about 
US$ 54 billion in 2009—due to the global econom-
ic and financial crisis, its share of global FDI projects 
reached 4.4% in 2014, at US$ 54 billion, as shown in 
Figure 1. Regional FDI flows in 2013 and 2014 are 
shown in Figure 2. Figure 3 shows the top 10 FDI 
recipients in those two years combined.

Countries with extractive industries (minerals, oil, 
and gas) attract the most FDI (Table 1), though 
information from the survey (Chapter  7) indi-
cates that the manufacturing industry as well as 

Figure 1: FDI trends, 2009–2014, Africa and its five regions(US$ billion)
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services are also showing potential. Between 2009 
and 2011, some of the top 10 saw a decline in FDI 
due to the global crisis, though the economy be-
gan to improve in 2012 (but not in Nigeria and the 
DRC). Mozambique is showing greater potential 
in attracting FDI. Due to political unrest in North 
Africa, Algeria’s FDI inflows dropped by nearly half 
from 2011 to 2012. 

South Africa registered the highest FDI inflows in 2013, 
followed by Mozambique. And despite a steep fall from 
2011 to 2013, Nigeria stands third in 2013. Zambia, 
though landlocked, is attracting more FDI, driven by its 
copper resources. Ghana is moving up the list and has 
further potential, reflecting discovery of a major oil and 
gas field off the coast in 2007. The resulting improve-
ment in the economy is already evident there.4

Figure 2: FDI by region, 2013 and 2014
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Figure 3: Africa’s top 10 recipients of FDI, 2013–2014(US$ billion)
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Moreover, there is strong and encouraging evidence 
from many African countries. They have liberalized 
their foreign investment codes, including BITs, and 
many are members of the Multilateral Investment 
Guarantee Agency (MIGA) and have established 
investment promotion agencies as one-stop centres. 
Progress in regional integration has also been an im-
portant “pull factor” underlying investment and cap-
ital flows not only between Africa and other regions 
but also within Africa. Even so, the distribution of 
benefits depends on supportive favourable condi-
tions in the different national markets as well as the 
types and strategies of investors. 

Most African countries remain committed to imple-
menting political and economic reforms as a precon-
dition for attracting investors and maintaining their 
confidence in Africa. Still, while Africa’s attractive-
ness as an investment destination is improving, FDI 
inflows fail to match the continent’s potential. Africa 
received less than 6% of global FDI between 2007 
and 2013, according to UNCTAD data, begging the 
question why investment in Africa has not acceler-
ated more when it appears that investment percep-
tions have improved so dramatically (EY Attractive-
ness Survey, Africa 2014).

The answer is rooted in the untapped opportuni-
ties for FDI. Africa’s comparative advantage lies 
in agriculture and minerals, but the continent has 
failed to unleash its full potential, weighed down 
by constraints that impede it from embarking on 
fully fledged commodity-based industrialization. 

For example, almost two-thirds of the world’s total 
non-cultivated land suitable for cropping is in Africa, 
yet only 8% of Africa’s arable land is irrigated. This 
partly explains the low levels of agricultural produc-
tivity and portrays the vast potential of the continent 
as a global agricultural hub—if the constraints were 
removed and opportunities exploited, for instance, 
through FDI in research and development (R&D) 
geared to improving seedlings and harvesting, and 
upgrading mechanized harvesting, storage, and 
transport (Box 1).

Minerals also promise high rates of return, main-
ly due to the commodities boom in recent years, 
spurred by a growing demand from emerging econ-
omies. Although prices for Africa’s minerals have ris-
en sharply, wider investment in mining projects re-
mains a constraint due to Africa’s large infrastructure 
deficit, mainly attributed to perceived risk. A further 
problem is that domestic sources of capital, and the 
private sector, do not fully participate in infrastruc-
ture projects. As a result, foreign investors look else-
where for more stable situations.

The possibility of simultaneous infrastructure and 
mining investment—for example, by establishing a 
natural resources-driven development corridor—
offers a pragmatic approach towards unlocking not 
only mining and infrastructure projects, but also 
other collateral economic and social opportunities. 
In essence, this means that the continent needs to 
move away from its traditional “enclave develop-
ment pattern”, where only standardized goods with 

Table 1: Africa’s top recipients of FDI inflows, 2008–2013 (US$ billion)

Countries
Years

2008 2009 2010 2011 2012 2013

South Africa 9.209 7.502 3.636 4.243 4.559 8.188

Mozambique 0.592 0.893 1.018 2.663 5.629 5.935

Nigeria 8.249 8.650 6.099 8.915 7.127 5.609

Morocco 2.487 1.952 1.574 2.568 2.728 3.358

Ghana 1.220 2.897 2.527 3.222 3.293 3.226

Sudan 2.600 2.572 2.894 2.692 2.488 3.094

Congo,Dem. Rep. 1.727 .664 2.939 1.687 3.312 2.098

United Rep. of Tanzania 1.383 .953 1.813 1.229 1.800 1.872

Zambia 0.939 0.695 1.729 1.108 1.732 1.811

Algeria 2.632 2.746 2.301 2.581 1.499 1.691

Source: UN Economic Commission for Africa (ECA) compilation using UNCTAD, World Investment Report 2013.
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Box 1: BITs and land governance for sustainable development
One of the greatest challenges facing Africa today is structurally transforming its agriculture, given its vast land and ag-
ricultural resources and that about 60–70% of Africa’s poor live in rural areas. The rapidly growing urban population and 
middle class demand more and more food and other consumables. And as the world’s population increases rapidly, Africa 
can become the world’s food and agricultural hub. 

But this progression requires broad-scale investments in production, development of value chains, and input and output 
markets—in a nutshell, investment in basic productive capacities, including agribusiness and market infrastructure. There 
is enormous potential for investors and companies across the value chain, as in upstream products such as fertilizers, 
seeds, and pesticides, and in downstream activities such as grain refining, biofuels, and other types of food processing. 

Agriculture thus remains a critical component of Africa’s transformation agenda, and initiatives such as the Comprehensive 
Africa Agricultural Development Program (CAADP) have been designed to advance this vision. Under CAADP, African countries 
plan to expand agricultural output by 6% annually through increased domestic spending and external investments. Because 
smallholder farmers contribute more than 70% of Africa’s agricultural output under constraints such as lack of access to land, 
other productive resources, and efficient market outlets, they are a key target beneficiary. 

Over the past decade, Africa has seen large-scale land deals, estimated to account for more than a quarter of global land 
acquisitions. But for most of these land deals (from 2008 onward), often completed through international investment 
agreements, BITs, or land contracts, many African countries were unable to negotiate contracts to make investments 
sustainable. Land had not been mapped, landowners were not properly identified and, as a result, land dwellers lost the 
most. Land deals often led to land and human-rights violations and displacement of communities and thus contributed 
little to increasing domestic agricultural production and food security, because many investors aimed to export every-
thing land dwellers produced. Most of these investments also occurred without transparency and without proper con-
sultation of the local communities concerned, and while they benefit investors and perhaps some of the local elites, they 
create much less employment and contribute much less to rural development than they could. Furthermore, in many of 
the countries leasing large amounts of land to foreign investors, rural poverty remains pervasive. 

BITs are becoming increasingly controversial as a result of the several disputes that have imposed unforeseen costs on 
member states. Under these treaties, foreign investment is heavily protected, with little or no responsibilities and obli-
gations to the host economy and the people, particularly in terms of protecting land, social, cultural, and environmental 
rights. This form of neglect, or contempt, creates a challenging environment for policymakers whose job is to address 
food security concerns and safeguard land and human rights. A review of some land contracts in Africa suggests that they 
often grant long-term rights to extensive areas of land, and in some cases priority rights over water, in exchange for little 
public revenue or vague promises of investment and jobs.

Against this background, in 2014, in the context of the Land Policy Initiative (LPI) jointly sponsored by the AU, the Econom-
ic Commission for Africa (ECA), and the African Development Bank (AfDB), a major blueprint entitled “Guiding Principles 
on Large Scale Land Based Investments” was developed and adopted by Africa’s political leaders in line with the broader 
African Union (AU) Declaration on Land Issues and Challenges. 

These Principles empower African countries to properly articulate and implement national land policies that take into 
account their peculiar needs, safeguard the human and land rights of local communities, are responsive to environmental 
concerns and the particular needs of women such as their access to land, and take into account cost-benefit assessments 
of the land use and the concept of mutual accountability between the host country and the investor. They also advocate 
to align land governance and investments in land with national strategies for sustainable agriculture and food security.

Issues around land use and management will continue to gain prominence as Africa remains an attractive destination for 
foreign and local investors. The abundance of untapped arable land resources will continue to put more pressure on gov-
ernments to negotiate deals that are both economically and socially beneficial and create jobs and promote prosperity 
for their people. And this would have tremendous implications for the way land is allocated and the consequences on 
populations living on or close to the land. 

Ultimately, the Principles are designed to enable governments to manage land in a transparent and sustainable manner 
and to negotiate investments including BITs with full knowledge of the rights attached to the land, and the need to 
preserve policy space and governments’ ability to allocate, reallocate, and manage land to achieve national sustainable 
development goals.
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high import content are produced and no links to 
the rest of the economy are developed. 

To attract FDI to the right sectors, the continent 
needs to reform and if necessary establish policies 
that better balance investment protection and pro-
motion. Macroeconomic, industrial, trade, and tech-
nological policies should maximize the potential of 
greater FDI in targeted sectors that contribute to im-
proving Africans’ livelihoods and lift millions out of 
poverty. 

Intra-African FDI is important, too. Over the past 
four years, some FDI has gone into activities like 
mining, financial services, telecommunications, and 
resource-based industries in manufacturing. But the 
bulk of intra-African FDI goes into finance merg-
ers and acquisitions (M&As) rather than greenfield 
investments, making them attractive to countries 
privatizing state enterprises or seeking to increase 
export output from existing firms. The pattern of 
flows, which indicates linkage between FDI flows 
and trade, also indicates that their development can 
be co-dependent. Another positive consideration is 
that, because of the activities in which it is involved, 
intra-African FDI can exist for the long term. Also 
important, intra-African FDI can be quickly and eas-
ily integrated into host countries, coming as it does 
from countries with similar outlooks and challenges. 

Attracting external resources provides an incentive 
for countries to strengthen economic links among 
themselves and to take other steps to enhance in-
tra-regional financial flows. Already, a few of the 
RECs have protocols or agreements encouraging 
and facilitating cross-border movement of invest-
ment. And many individual countries have adjusted 
their economic policies to enhance their attractive-
ness to private capital and investment. 

2.2 The relationship between 
BITs, FDI, and development in 
Africa

Following the first signing of a BIT in 1959 between 
Germany and Pakistan, more than 3,000 of these 
treaties have been adopted. The main motivation for 
African countries has been FDI; that for developed 
countries, cheaper labour and raw materials. But have 
BITs brought much-needed investment? The answer 
so far eludes us (Box 2). Despite many African coun-
tries continuing to sign BITs among themselves or 
with the rest of the world, the debate continues. The 
methodological approaches of these empirical stud-
ies differ, such as the choice of the dependent vari-
able, sample size, dyadic versus non-dyadic model, 
and estimation techniques. Thus it is perhaps unsur-
prising that this literature does not offer a clear an-
swer. One could hypothesize additional reasons for 
such lack of clarity in research based on economet-

Box 2: A snapshot of empirical studies on BITs
An early study by UNCTAD (1998) did not identify a statistically significant relationship between the conclusion of a BIT 
and an increase in the amount of FDI between signatories, based on an assessment of 200 BITs concluded between 1971 
and 1994. However, in an additional exercise looking at cross-sectional data for 133 countries in 1995, this same study 
found a positive, though limited, impact of the number of BITs on total FDI inflows.

Hallward-Driemaier (2003) studied dyadic (country-pair) data on FDI flows from 20 OECD to 31 developing countries over 
1980–2000 and concluded that BITs in general do not increase FDI flows. Furthermore, the author found that BITs com-
plement rather than substitute for good institutional quality—developing countries cannot make up for weak institutions 
by signing BITs.

Egger and Pfaffermayer (2004) took outward FDI stock of OECD countries as the dependent variable and showed that BITs 
coming into force have a positive effect on FDI. The country sample had 19 OECD home countries and 57 host countries, 
of which 30 were developing countries (four in Africa). 

Tobin and Rose-Ackerman (2005) undertook analyses of both dyadic and non-dyadic FDI data. In their analysis of the ef-
fect of the total number of BITs on a developing country’s share of global FDI flows to developing countries in 1985–2000, 
they did not find a statistically significant relationship. They only found an impact when BITs enter the regression equation 
contingent on political risk; however, the effect seems to be positive only for countries that already have a low level of 
political risk and thus runs counter to the argument that BITs provide one way to reduce investment risk in an otherwise 
unstable business environment. In a dyadic analysis of FDI flows from the United States to developing countries from 
1980 to 2000, these same authors found no evidence of a BIT–FDI link.
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ric methods: for instance, existing studies generally 
treat BITs as identical or, as in Yackee (2008) and 
Berger et al. (2010), as largely homogeneous.

It is likely that not all BITs have the same effect on 
FDI, as the content of a BIT and the economic and 
legal characteristics of the two signatory countries 
no doubt matter. Also, for lack of availability of sys-
tematic and comprehensive FDI data disaggregated 
by sector, FDI flows—or sometimes stocks—are 
treated as homogeneous (see Colen et al. [2014] for 
an exception), when in fact they cover an extremely 
heterogeneous set of sectors ranging from banking 
services to mining operations and from acquisitions 

to greenfield projects. Whatever the reason for the 
overall inconclusive evidence, the BIT–FDI link is 
likely to continue to stimulate research. 

From the existing literature, we can draw tentative 
conclusions. First, empirical research has been un-
able to demonstrate consistently and reliably that 
developing countries signing BITs receive more FDI 
as a result. Thus, from an evidence-based policy per-
spective, BITs cannot be recommended as an instru-
ment to attract FDI, simply because that base is not 
strong enough. This conclusion does not of course 
mean the opposite—that BITs do not attract FDI. 
However, for such a far-reaching and—at least over 

Salacuse and Sullivan (2005) undertook cross-sectional estimations (for 1998, 1999, and 2000) of FDI flows to more than 
100 developing countries as well as a panel regression focusing on the effect of a BIT with the United States on 31 devel-
oping countries including four in Africa. Their results suggest a strong positive effect of a US BIT on FDI inflows. 

Neumayer and Spess (2005) found a positive relationship between the total number of BITs signed by a developing coun-
try with OECD countries and FDI inflows. They attribute this partially to a signalling effect that shows potential investors 
that a government is committed to the protection of foreign investment. 

Based on a gravity-model approach and a large dataset of bilateral FDI flows from UNCTAD, Busse et al. (2008) concluded 
that BITs increase FDI flows to developing countries. Moreover, as opposed to Hallward-Driemaier (2003), the authors 
found that BITs can substitute for strong institutions.

Aisbett (2009) addressed methodological issues of previous studies that had found a significant and positive BIT-FDI 
relationship (in particular Salacuse and Sullivan, 2005; and Neumayer and Spess, 2005). In a dataset of bilateral FDI flows 
from OECD to developing countries they showed that, if endogeneity is properly addressed, there is no evidence that BITs 
increase FDI flows. 

In another study estimating a dyadic model, Kerner (2009) found a significant positive relationship between BITs and FDI 
flows to developing countries. In a sample covering 127 developing host countries over 1982–2001, the study concluded 
that BITs have positive and statistically significant direct (BITs with an OECD source country in place) and indirect (BITs with 
other OECD countries in place) effects on FDI.

Büthe and Milner (2009) analysed the effect of the cumulative number of BITs signed by developing countries on FDI in-
flows on the basis of a dataset covering 122 developing countries for 1970–2000. Taking an approach similar to Neumayer 
and Spess (2005),they concluded that more BITs led to more FDI in developing countries.

Yackee (2008) constructed a dataset of almost 1,000 BITs that are coded as having strong or weak dispute-settlement pro-
visions. They found no meaningful evidence that strong BITs lead to higher FDI. Nor did they identify consistent evidence 
for accomplishment of this same effect by weak BITs.

In another study on the effects of the strength of specific provisions in regional trade agreements (RTAs) and BITs on FDI 
flows to developing countries, Berger et al. (2010) found that the existence of a BIT increases bilateral FDI to developing 
countries. They also showed that investor–state dispute settlement (ISDS) provisions in RTAs or BITs do not affect FDI. This 
finding is remarkable in that ISDS is one of the most contentious elements of BITs, while the results in Berger et al. (2010) 
suggest that ISDS is not a relevant factor for FDI. The latter finding is corroborated by Berger et al. (2011), who showed that 
the effect of ISDS in BITs on FDI flows is elusive and depends on the exact specification of ISDS.

Yackee (2010) empirically addressed three questions surrounding the BIT–FDI debate, aiming to test the hypothesis that 
BITs reduce investment risk and make investment more likely. The results suggest that BITs do not reduce country ratings 
of political risk; nor do insurers of political risk take BITs consistently into consideration when calculating premiums; nor do 
general counsel at large US firms believe that BITs are an important factor in investment decisions. In other words, Yackee 
(2010) did not find any evidence suggesting that BITs have a significant influence on FDI.

Studies that are based exclusively on country samples that exclude African countries (such as Banga, 2003; Grosse and 
Trevino, 2005; Gallagher and Birch, 2006; and Egger and Merlo, 2007) are not included in the review. See also UNCTAD 
(2009) for a detailed survey of the literature up to 2008.
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the medium term—irreversible decision as signing 
a BIT, no general recommendation can be derived 
from the literature. 

Second, if the policy objective is to increase FDI, 
there are potentially more effective and less risky 
means than signing BITs, such as improving the busi-
ness climate and infrastructure, which—unlike indi-
vidual BITs—benefit all domestic and foreign inves-
tors and serve broader development objectives.5

Finally, even if BITs increase FDI and the investment 
induced by BITs contributes to host-country devel-
opment, it is far from clear that the benefits outweigh 
the costs of lost policy space and investor–state liti-
gation risks. Whereas the benefits of BITs seem to be 

elusive, their costs—particularly from disputes—are 
indisputable and significant. The original intention 
of ISDS provisions in BITs was to protect foreign 
investors from arbitrary expropriation, but ISDS 
has, in practice, become a tool for foreign investors 
to challenge almost any host-government decision 
affecting their profit expectations as well as a highly 
profitable operating field for specialized law firms.6 
ISDS is probably the most contentious element of 
BITs7(see Chapter 5).

One cannot answer yes or no to the question, “Have 
BITs brought much-needed investment?” It would 
therefore seem prudent for individual governments 
to assess how the costs and benefits of BITs work for 
their countries. 
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Investment is central to global economic relations. 
It is unlikely that international business transactions 
would take place without the flow of capital across 
borders. Indeed, trade in goods and services relies 
on the existence of a predictable, transparent, and 
enforced set of multilateral rules. Legal instruments 
have been developed globally (this chapter), bilater-
ally(Chapters 4 and 5), and regionally(Chapter 6). 
Though their scope varies widely among agreements, 
they all share elements of investment protection and 
promotion and are mostly and explicitly geared to-
wards attracting FDI.

While many countries enjoy open policies on invest-
ment, some continue to protect domestic investors. 
Many still believe that openness to international 
companies will damage domestic industries, which 
in this scenario will not be able to compete with for-
eign companies. With the growing liberalization and 
globalization in many parts of the world including 
Africa, concern regarding industrial competitiveness 
is growing—more with developing than with devel-
oped countries.

3.1 Multilateral investment 
regulations

Most international efforts to regulate investment in 
the past have been led by organizations representing 
groups of countries and can at best be categorized as 
multilateral instruments—such as the Trade-Relat-
ed Investment Measures (TRIMs)Agreement, part 
of the agreements that stem from the World Trade 
Organization (WTO).8Its scope of application is 
limited to investment measures affecting trade in 
goods, not services or internal trade. In addition, 
investments made in the form of “commercial pres-

ence” as well as investors in the form of “presence of 
natural persons” are covered by the General Agree-
ment on Trade in Services (GATS).

TRIMs
The rules in TRIMs apply to the domestic regula-
tions a country applies to foreign investors, often as 
part of an industrial policy. The agreement was ne-
gotiated and agreed on by all members of the WTO 
during the Uruguay Round (1986–1994). Under 
TRIMs, WTO members have agreed not to apply 
certain investment measures, related to trade in 
goods, that restrict or distort trade. The rules restrict 
a host country’s preference of domestic firms and 
thereby enable international firms to operate more 
easily in foreign markets.

All 42 African countries have inscribed sectoral and/
or horizontal commitments in their schedules in the 
form of “commercial presence” and/or “presence of 
natural persons”.9However, the level of commitment 
of each country is very different as defined by its lim-
itations on market access and national treatment. 
The TRIMs agreement contains transitional ar-
rangements allowing members to maintain notified 
TRIMs for a limited time following the introduction 
of WTO requirements. It also establishes a Commit-
tee on TRIMs to monitor the operation and imple-
mentation of these commitments.

Nine African countries are taking steps to accede to 
the WTO.10The process is lengthy, with some coun-
tries’ accession already spanning more than a de-
cade. The cost of joining the WTO is high, as these 
countries must adopt a schedule of liberalization of 
commitments for goods and services, on a request–
offer basis by the 159 members. It is expected that 

Overview of  
international  

investment treaties
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once this process is completed, the new members 
will adopt the WTO agreements in a Single Under-
taking—they will automatically be bound by the 
existing provisions on investment under the TRIMs 
and the GATS.

GATS
The rationale for services liberalization under GATS 
does not differ from the old initiative that has driv-
en the liberalization of merchandise trade under the 
GATT since 1948. Services had been largely ignored 
in international trade negotiations for a long time be-
cause of the traditional perception that services were 
non-tradable, but GATS was the first set of multilat-
eral rules the WTO agreed to; it entered into force in 
January 1995.11

The main objectives are to create a credible and re-
liable system of international trade rules; to ensure 
fair and equitable treatment of all participants (prin-
ciple of non-discrimination); to stimulate economic 
activity through guaranteed policy bindings; and to 
promote trade and development through progres-
sive liberalization. 

Many developing countries have taken steps to liber-
alize trade in services since 1995. In Africa, the lead-
ers of COMESA, East African Community (EAC), 
and SADC decided to configure their regions in 
a way that would liberalize services along similar 
lines to those provided for by GATS, although the 
impact of this decision has lagged. Among the three 
regions, only the EAC region has progressed, in ways 
that include negotiating priority sectors among the 
member states. Despite some anxieties, most African 
countries have realized the importance of liberaliz-
ing services, especially when this step is combined 
with regional integration (Chapter 6), but many still 
need to adopt principles and take concrete steps. 

3.2	 OECD-based frameworks

OECD has instruments that constitute a body of soft 
and hard law pertaining to instruments for FDI. For 
example, the Declaration and Decisions on Interna-
tional Investment and Multinational Enterprises,12 
adopted in 1976, is a commitment of OECD mem-
bers to improve the investment climate, promote the 
social and economic contribution of multinational 
enterprises to society, and reduce the constraints 
faced by these entities. The Declaration is an open 

agreement, subsequently adopted by all 34 OECD 
countries as well as 12 OECD non-members (in-
cluding Egypt, Morocco, and Tunisia). It is periodi-
cally revised and updated, the last time in 2011. 

The Declaration has four components or instru-
ments. The second, “National Treatment”, refers to 
equal treatment of foreign companies and domes-
tic enterprises. Members are allowed to deviate 
from this component, provided that the companies 
concerned are notified. Though this instrument is 
broad, covering all FDI in the form of multination-
als, its level of protection is confined to preventing 
unfair treatment of foreign investment after the for-
eign enterprise has been set up. Furthermore, the in-
strument is not binding. Nonetheless, to encourage 
enforcement, and as is common with other OECD 
instruments, the National Treatment instrument 
also envisions periodic examination by members 
through country reviews. The instrument also in-
cludes a “standstill pledge”, whereby members have 
committed to avoid incorporating new exceptions 
to their treatment of companies, thereby becoming 
more predictable about the level of their protection 
of investors.

The “Conflicting Requirements” instrument com-
mits members to minimizing the imposition of 
conflicting requirements on multinationals. Mem-
bers have to give due consideration to consultation 
requests, with a view to solving investment-related 
problems in good faith and in a cooperative manner. 
The “International Investment Incentives and Disin-
centives” instrument fosters transparency of existing 
incentives and disincentives for investment, to di-
minish the impact of such measures on investment 
flows.13

Another important contribution of the OECD to in-
vestment regulation is the Code of Liberalisation of 
Capital Movements of 1961. The Code constitutes 
binding rules; stipulates progressive, non-discrim-
inatory liberalization of capital movements and the 
right of establishment; and covers “current invisible 
transactions” (i.e., services).

The goal of the Code is to free international cap-
ital movement and services transactions from all 
restrictions and to protect capital flows at the pre- 
and post-establishment levels; it also contains ob-
ligations to avoid discrimination and to provide 
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equal treatment of all concerned. The Code pursues 
progressive liberalization based on mutual conces-
sions and is regularly updated (the last time was in 
2013) to reflect changes in the liberalization levels of 
OECD members.14

In June 2012, the OECD Council adopted a deci-
sion on governance of the Code, whereby full de-
cision-making powers have been delegated to the 
Investment Committee, which will be enlarged to 
include non-members willing and able to meet the 
standards of adherence. It may be reasonably pre-
sumed that in the future, African countries that have 
adopted other OECD legislation, such as the Dec-
laration and Decisions on International Investment 
and Multinational Enterprises discussed above, will 
adopt the Code.

Finally, other “soft law” instruments emanate from 
the OECD, which also bear on investment in Africa, 
such as the Policy Framework for Investment. This 
instrument was developed in 2006 as a means to 
raise investment issues for policymakers. It empha-
sizes the fundamental principles of rule of law, trans-
parency, non-discrimination, and the protection of 
property rights and is intended to assist governments 
in the design and implementation of policy reforms 
that create an environment conducive to domestic 
and foreign investment.

Participating African countries include Egypt, Mo-
rocco, Mozambique, Senegal, South Africa, and 
Tanzania. In addition, the Policy Framework for 
Investment is also a basis for the NEPAD (New 
Partnership for Africa’s Development)–OECD Af-
rica Investment Initiative,15 which entails invest-

ment-policy reviews. Countries such as Botswana, 
Mauritius, Mozambique, Nigeria, Tanzania, Tunisia, 
and Zambia have been reviewed, and more such re-
views are expected.

3.3	 Other multilateral 
investment frameworks 
relevant to Africa

The above agreements are legally binding, yet a sec-
ond set of instruments is not always so. Some are ad 
hoc mechanisms that result in concrete rights and 
obligations case by case or when activated. Their 
main focus ranges from investment guarantees to 
legal dispute-settlement procedures arising from 
investment. African countries participate in some 
of these frameworks, such as the Multilateral Invest-
ment Guarantee Agency (MIGA), the International 
Centre for Settlement of Investment Disputes (IC-
SID), and the United Nations Commission on Inter-
national Trade Law (UNCITRAL).

Finally there are guidelines, principles, and draft 
instruments that deal with the policy dimension of 
investment. These instruments, too, are non-binding 
and are mainly designed to assist countries in de-
signing investment policies or building governance 
elements into their policies and regulations. Some 
examples that include Africa are the UN Code of 
Conduct on Transnational Corporations, the UN 
Guiding Principles on Business and Human Rights,16 
the International Labour Organization (ILO) Tri-
partite Declaration on Multilateral Enterprises, the 
World Bank Investment Guidelines, and the UNC-
TAD Investment Policy Framework for Sustainable 
Development.
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As the world’s economy continues to interlink, trea-
ties promoting international investment are found 
more and more on the agendas of many African 
leaders. By signing BITs and DTTs, African countries 
aim to give confidence to investors, ensuring that in-
vestment will be legally protected under internation-
al law in case of political turmoil; they also aim to 
reduce the possibility of double taxation of foreign 
entities. 

Africa’s share of world FDI inflows in 2012 was 3.7%, 
a fraction of what Asia or Latin America registered 
for the year at 30.1% and 18.1%, respectively. Part of 
its failure to attract greater investment relates to the 
perceived risks, even though the continent has high-
er rates of return on investment than do other world 
regions (UNCTAD, 2013).17

This challenge has led many member states to rein-
vigorate efforts to improve their investment climates, 
including via BITs and DTTs. Traditionally, African 
countries signed such agreements with countries 
outside Africa, in particular with those where a colo-
nial tie existed. However, more recently, and in order 
to enjoy the advantages of a wider economic market, 
African countries have increased their efforts to sign 
BITs and DTTs within the continent.

4.1 Rationale behind BITs and 
DTTs

The traditional rationale behind the signing of BITs 
is to protect and thus to promote foreign invest-
ments. Given that the empirical basis for the latter 
reasoning is questionable (see Box  2), developing 
countries, including those in Africa, should seriously 
consider alternative ways to attract foreign investors. 

A similar argument applies to DTTs. They aim to re-
duce the administrative operations of foreign invest-
ments and to ease potential double-taxation prob-
lems. It is expected that the loss of revenues owing 
to DTTs will be offset by an increase in FDI. If this 
balance is not achieved, then developing countries 
will suffer. 

A number of BITs and DTTs are agreed to or signed 
at the highest levels when heads of state meet with-
out necessarily considering some of the associat-
ed implications. Such “political” signings result in 
social and economic problems, particularly during 
implementation. For this reason, there is a growing 
consensus on the need to critically examine African 
countries’ BITs and DTTs. 

4.2 Trends in BITs and DTTs

The world has seen a flurry of investment and taxa-
tion treaties especially since the 1990s. Over 2,750 
BITs and 2,894 DTTs are known to exist globally.18 
Africa accounts for more than 854 BITs (157 in-
tra-African and 696 with the rest of the world) and 
more than 400 DTTs. (See also Annexes 1, 2, and 7.)

There are several important trends relating to BITs 
and DTTs on the continent. First, Africa experienced 
a marked rise in the number of BITs and DTTs in 
the mid-1990s, as did the rest of the world (Figure 
4). More important, some of the early agreements 
have been the basis (or model) for many of subse-
quent investment agreements and instruments that 
still prevail in many African countries. At the time 
most of these agreements were signed in the 1990s, 
the emphasis was on assuring investors that their in-
vestments would be protected, in the belief that such 
practices would attract FDI and its related benefits. 

BITS and DTTs in  
Africa
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Second, this surge in BITs was mainly driven by 
the traditional trade and investment partners of 
the continent, reflecting colonial links and heritage 
(Table 2). They were primarily intended to protect 
the vested interests of developed-country partners 
already present in the region, particularly in sectors 
such as the minerals and natural resource extraction 
industries. From a historical perspective, because 
many African countries had gained independence 
and became sovereign states these countries has-

tened to assert their rights and gain recognition by 
signing these agreements.

Third, as can be seen in Table 2, the reality today 
still depicts a slanted picture: in almost all African 
member states, the majority of BITs are with coun-
tries outside the continent, with a few exceptions 
(Burkina Faso, Comoros, Guinea, Mali, and Niger). 
But there are also indications that this trend may be 
reversed in the near future, given that African coun-

Figure 4: Trends in BITs and DTTs signed by African countries 
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Source: Constructed on the basis of data from UNCTAD’s Database of DTTs and Investment Policy Hub, http://investment-
policyhub.unctad.org/IIA/IiasByCountry#iiaInnerMenu.

Table 2: Scope of BITs by country

BITs with other African countries
BITs with non-African  
countries Total BITs by country

Angola 2 8 10

Algeria 11 37 48

Benin 7 9 16

Botswana 4 5 9

Burkina Faso 8 7 15

Burundi 3 4 7

Cameroon 6 10 16

Cape Verde 1 8 9

Central African Republic 2 2 4

Chad 7 7 14

Comoros 4 1 5

Congo, Rep. 6 9 15
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BITs with other African countries
BITs with non-African  
countries Total BITs by country

Congo, Dem. Rep. 2 16 18

Côte d’Ivoire 3 8 11

Djibouti 1 8 9

Egypt, Arab Rep. 32 79 111

Equatorial Guinea 3 5 8

Eritrea 1 3 4

Ethiopia 8 23 31

Gabon 5 11 16

Gambia 6 9 15

Ghana 11 16 27

Guinea 12 9 21

Guinea-Bissau 1 1 2

Kenya 2 11 13

Lesotho 0 3 3

Liberia 0 4 4

Libya 11 25 36

Madagascar 2 9 11

Malawi 4 7 11

Mali 10 7 17

Mauritania 9 11 20

Mauritius 19 21 40

Morocco 19 56 75

Mozambique 5 20 25

Namibia 1 13 14

Niger 3 2 5

Nigeria 4 22 26

Rwanda 2 5 7

São Tomé and Príncipe 0 1 1

Senegal 7 18 25

Seychelles 1 3 4

Sierra Leone 0 4 4

Somalia 1 1 2

South Africa 18 28 46

South Sudan 0 0 0

Sudan 6 25 31

Swaziland 2 3 5

Tanzania 4 15 19

Togo 1 3 4

Tunisia 17 42 59

Uganda 5 11 16

Zambia 2 9 11

Zimbabwe 10 22 32

Total 157 696 854

Source: Based on the UNCTAD Database of BITs, June 2013, updated using ECA Survey on Investment Agreement Landscape in 
Africa, 2014.
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tries are gradually signing more investment treaties 
with each other. There are also new opportunities for 
investment attraction from other emerging econo-
mies and “South-South” partners, such as China and 
India, that seek to invest in the region and would pre-
fer to invest with programs other than BITs. 

Indeed, Africa has recently seen a sharp increase in 
Chinese private-sector investment, particularly in 
manufacturing, that is likely to continue in the near 
future. Underpinning this trend is increased de-
mand stemming from moves to restructure industry 
in parts of China, as labour-intensive firms relocate 
their operations to other parts of the developing 
world, including Africa. Due to the simplicity of op-
erations of Chinese companies, many African coun-
tries are responding to China’s demand by providing 
development policies and strategies conducive to 
maximizing private Chinese investment.

Another important reason for this kind of shift is the 
deepening regional-integration ties between African 
nations bilaterally. Some of the resulting regional 
economic communities have developed model re-
gional investment agreements to guide their mem-
ber states. 

Fourth, BITs are also being used increasingly along-
side DTTs. The latter are designed to enable repatri-
ation of investments through holding companies, at 
the lowest levels of tax possible. DTTs also provide a 
strong incentive for subsidiary companies that wish 
to repatriate profits and proceeds from their invest-
ments abroad back to the parent company.19 This has 
led to the rise of efficiency-seeking FDI, which is no 
longer driven by merely cutting costs through cheap-
er inputs and factors sourced in the host country. 
Rather, this FDI looks at reducing transaction costs 
derived from the affiliation of the company given the 

tax structures (which are also defined by DTTs and 
the loopholes they may generate vis-à-vis the domes-
tic tax regulation) in the host and source countries.

This trend is very much aligned with today’s global 
value chain (GVC) structures where the different lo-
cations of a firm internalize and specialize through 
its affiliate structure. As shown in Figure 4, there 
was an increasing trend of DTTs alongside BITs, al-
though the evidence for their success in attracting 
FDI is weak (Box 3). The continent has over 400 
DTTs, mainly with non-African partners. Few coun-
tries have not signed any DTTs20but some of these 
may sign them soon.

And as with BITs, DTTs are also and increasingly 
being concluded between African countries, such 
as South Africa and Mauritius, with 18 and 16 such 
DTTs, respectively. DTTs are a major source of FDI 
for some African countries, through investments 
from third countries. Mauritius is now Africa’s larg-
est offshore financial centre.21

Yet DTTs can lead to tax evasion, through mispricing 
activities to bloat operating costs. Such evasion has 
successfully resulted in tax rebates, as well as trans-
fer pricing to benefit from low taxing on profits and 
high taxing on costs based on differences in taxing 
structures across countries. The magnitude of illic-
it financial flows stemming from such practices in 
Africa has yet to be fully assessed. ECA has already 
reported that an estimated US$ 50 billion is lost by 
Africa as a result of mispricing of natural resources.22 
The amount of lost revenue matched total FDI in-
flows to Africa in 2012 (WIR, 2013) and is double 
the sum that Africa received in official development 
assistance. Thus BITs and DTTs may ultimately facil-
itate siphoning of capital from the continent to the 
original source of FDI.

Box 3: Definition of double taxation
Double taxation is generally defined as the imposition of comparable taxes in at least two countries on the same taxpayer 
with respect to the same subject matter and for identical periods. Double taxation treaties aim to reduce double taxation. 
Developing countries have signed double taxation treaties to attract more FDI, but the empirical evidence on whether 
they succeed is unclear, because most of the factors attracting FDI are not easily measurable. 

Double taxation treaties have no effect on FDI from developed into less developed countries, mainly because the former 
unilaterally provide for relief from double taxation and the prevention of fiscal evasion regardless of the treaty status of a 
host country. Such treaties are more helpful at regional levels through their role in reducing the tax burden on taxpayers 
involved in transactional businesses, and are likely to play a significant role in boosting regional trade. 
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4.3 Africa’s BITs and DTTs 
today

African signatories of BITs with the rest of the world 
surpass intra-African signatories. Africa has signed 
854 BITs, both within the continent and internation-
ally (see Table 2 and Figure 5).23

When these agreements are split across the different 
regional groupings, some regions appear more pro-
lific than others (Table 3). Given the high variation 

in member numbers per REC, any explanation on 
absolute regional numbers may be skewed in favour 
of the bigger RECs(simply because of their larger 
membership), and hence comparisons are difficult. 
Still, some regional groupings appear to be more in-
tertwined when it comes to sharing investment trea-
ties. The most prolific BIT regions are CENSAD and 
COMESA, followed by SADC and ECOWAS. This 
relativity may reflect the potential a bigger region 
has as a pull factor for FDI, especially when attract-
ing a market-seeking FDI. Indeed, all of the RECs 
mentioned have market integration programs, and a 
majority have made real progress in establishing free 

trade areas and customs unions, and some are even 
moving towards common markets (ARIA VI, 2014).

On double taxation, SADC appears to be the most 
prolific region, while EAC, ECCAS, ECOWAS, and 
IGAD members have not signed a single DTT. 

Finally, for the future COMESA–EAC–SADC Tri-
partite agreement, there is already a high degree of 
connectivity in investment matters: 45 BITs and 32 
DTTs exist between member countries of one or 

more of the three groupings. Regional integration is 
an important dimension for some BITs, albeit a sub-
optimal one. As discussed in Chapter 6, some RECs 
are trying to promote a regional approach to BITs.24

4.4 Africa’s BITs and DTTs in 
earlier years and knock-on 
effects for today

African countries were more involved in BITs during 
the 1960s than any other region. The first BIT be-
tween two African countries was signed in 1982 by 
Egypt and Somalia. At that time, African countries 
had already signed 110 BITs with non-African coun-

Figure 5: Top-ranking African signatories of BITs

Intra-African BITs,
Egypt, 30

Intra-African BITs,
Morocco, 15

Intra-African BITs,
Tunisia,15 Intra-African BITs,

Algeria,11
Intra-African BITs,
South Africa, 18 Intra-African BITs,

Mauritius, 21

BI
Ts 

wi
th

 Ro
W,

Eg
yp

t, 
72

BI
Ts 

wi
th

 Ro
W,

M
or

oc
co

, 4
8

BI
Ts 

wi
th

 Ro
W,

Tu
nis

ia,
 39

BI
Ts 

wi
th

 Ro
W,

Al
ge

ria
, 3

6

BI
Ts 

wi
th

 Ro
W,

So
ut

h A
fri

ca
, 2

8

BI
Ts 

wi
th

 Ro
W,

M
au

rit
ius

, 2
0

BITs with RoW Intra-African BITs

Source: ECA compilation based on data from UNCTAD Investment Policy Hub online database, accessed June 2015, http://
investmentpolicyhub.unctad.org/IIA.

Note: RoW is “rest of world”.



21

Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

terparts since 1960 (when the first BIT between 
Chad and France was signed).

The underlying objective of these first-generation BITs 
for most of the non-African partners was to ensure 
that investments made in strategic sectors in their 
former colonies were protected and regulated to en-
sure continuity in already-established commercial 
links for sourcing primary goods as inputs for their 
industries after independence. Equally, these initial 
agreements also responded to strategic asset-seeking 
FDI, which they sought in order to lock in market 
benefits and investor potential before other compet-
itors came in. (The political motive of establishing 
their legal personalities as sovereign states was dis-
cussed previously.)

However, it was only in the late 1990s that BITs 
gained currency among African countries (see Fig-
ure 4). In this second phase, BITs between African 
countries responded mainly to two additional mo-
tivations: the formal endorsement of like-minded 
states sharing a common objective of regulating 
investment through domestic and international 
law-making,25 and the recognition of investment reg-
ulation as a means to attract greater investment and 
to deepen regional integration.

The signing of DTTs among African member states 
started in 1956 with an agreement between South 
Africa and Zambia. As with intra-African BITs, these 
first-generation DTTs were completed at a time 
when the majority of African countries had not yet 
gained independence and relations with other mem-
ber states had been regulated overseas, between the 

former colonial power and non-African countries. 
Thus, once independence had been gained, DTTs 
served a dual purpose: economic (to avoid double 
taxation)and political (to proclaim recognition of 
state personality).

Intra-African DTTs doubled in number during 
1992–2002, responding to another motivation—all 
African countries had gained independence by then. 
The notion of attracting investment through the 
establishment of multinational companies gained 
ground in the 1990s in Africa, and many countries 
sought to achieve this by improving the business en-
vironment. For this purpose, a set of accompanying 
measures deemed to improve the business environ-
ment were promulgated. Some countries went as far 
as offering tax rebates and facilitating the repatria-
tion of capital from the proceeds of investment. To 
accompany such measures, treaties that would allow 
firms to decide where to pay their taxes, either in the 
source country or the host country, became promi-
nent and are still viewed as a means to attract invest-
ment by multinational firms today. 

Because some of these agreements have regulatory 
loopholes some companies today are illegally reduc-
ing their tax bases using various techniques such as 
mispricing. Investors have an incentive to triangulate 
their investments, which means that a holding com-
pany based in an African country makes its invest-
ment and channels it to an activity rendering higher 
profits that will be subject to the lowest possible tax 
per the DTT, without having to file taxes in the coun-
try of origin of the FDI. 

Table 3: Intra-regional BITs and DTTs in Africa
RECs BITs between REC members DTTs between REC  

members

CEN-SAD (28 countries) 61 14

COMESA (20 countries) 27 11

EAC (5 countries) 1 0

ECCAS (10 countries) 0 0

ECOWAS (15 countries) 13 0

IGAD (8 countries) 2 0

SADC (15 countries) 18 24

UMA (5 countries) 8 4

COMESA-EAC-SADC (26 countries) 45 32

Source: Calculation based on UNCTAD Database for BITs and DTTs.
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And so there are 33 African country pairs with both 
a BIT and DTT on the continent (Annex 3). Three 
countries—Mauritius, South Africa, and Tunisia—
have nine double partnerships each within Africa. 
Only South Africa has a double partnership with 
both a BIT and DTT (Mauritius and Tunisia have 
a DTT but not a BIT with each other) and is chan-
nelling the largest FDI inflows into Africa. These 33 
DTTs attract efficiency-seeking FDI as well as specu-
lative capital. 

Their number could increase soon, stemming from 
intra-African greenfield investment, which has been 
growing rapidly from a low base. It is estimated that 

during 2000–2013 the share of such (announced) 
cross-border investment projects rose from less than 
10% to 18%. South Africa is the leading source, fol-
lowed by Kenya and Nigeria. These countries are 
expanding their intra-African investment to sectors 
other than oil and mining, primarily manufacturing 
and transport (WIR, 2014). Such expansion sug-
gests that deepening regional integration holds the 
potential to not only further unlock Africa-based 
sources of capital for investment, but also to pro-
mote an investment portfolio containing a greater 
share of higher value-added activities.
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African countries have been silent in discussions of 
the Investor–State Dispute Settlement (ISDS) sys-
tem and reforms to it, which has led to widespread 
belief that the system is dormant in Africa, compared 
with Latin America and Asia and the Pacific. Recent-
ly, though, some African leaders have pushed for 
reforms to the ISDS. Notable initiatives include the 
Investment Agreement for the COMESA Common 
Investment Area (CCIA); the SADC Model Bilater-
al Investment Treaty Template (SADC Model BIT); 
and the SADC Protocol on Finance and Investment. 
But most of these initiatives are not binding and few 
countries pay more than lip service to them.26

To strengthen the current ISDS system, African 
countries need to support implementation of the 
proposed initiatives in the relevant regions. The UN 
Conference on Trade and Development’s (UNCT-
AD’s) proposals on ISDS reform, which are based on 
five main paths, provides a good framework27from 
which African countries can choose their own paths. 
Reforms should strike a balance between foreign in-
vestors and the host country. Collectively, African 
countries should seriously review their investment 
policies, particularly regarding international invest-
ment law. 

5.1 ISDS mechanisms in Africa

Recorded investor–state arbitrations have risen 
steeply in recent years worldwide, from 51 in 2000 
(UNCTAD, 2014b) to 568 by the end of 2013 
(UNCTAD, 2014a). With state-to-state arbitration 
cases taking a backstage role—only four cases have 
come under investment treaties28—given the huge 
cost to launch or defend an arbitration case, many 
African countries are looking for alternatives. The 
best option may be state-to-state dispute settlement, 

though opponents argue that this may politicize the 
whole dispute-settlement system.

Investors are increasingly bringing claims against Af-
rican countries, which some argue is against the in-
tent of the BITs and multilateral treaties that under-
pin the ISDS system.29 Many African countries are 
struggling with complex and unsettled investment 
cases, which have cost governments huge sums. So 
to address the functioning of the ISDS system, in-
cluding concerns about lack of legitimacy, lack of 
transparency, and the cost of arbitration, Africa’s 
leaders should accelerate efforts to reform the arbi-
tration system.

5.2 Investor–state disputes 
involving Africa

Virtually all BITs to which African countries are sig-
natories have provisions for dispute settlement, usu-
ally along three avenues. Some of the first-generation 
agreements allowed only for state-to-state dispute 
settlement, such as the Switzerland–Madagascar 
BIT (1964), Belgium–Morocco BIT (1965), and 
Germany–Chad BIT (1976). 

Dispute settlement in most cases was envisaged as ad 
hoc; that is, an arbitration panel was only set up once 
a dispute arose and after the traditional channels of 
conciliation and mediation had all been exhausted. 
Though some BITs may pose no obligation to fol-
low these channels first, they are often considered a 
starting point, and only when they are exhausted do 
some agreements refer to the international arbitra-
tion mechanisms. 

Fewer still mention local remedies (i.e., seeking re-
dress through domestic courts) as an alternative to 

Africa’s involvement  
in BIT disputes
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international arbitration, such as in the Morocco–It-
aly BIT of 1990 and the South Africa–Madagascar 
BIT of 2006. Indeed, in many instances of the case 
law reviewed for this section, local remedies were 
not considered before international arbitration pro-
cedures were sought.

More recent BITs involving Africa incorporate inves-
tor–state arbitration, which allows private investors 
to submit a claim against the host country. This de-
velopment has given rise to a number of investor–
state disputes, which are probably one of the most 
contentious aspects of BITs, as seen in high-profile 
cases where the right of a government to regulate in 
the public interest assumes less importance than pri-
vate investors’ rights, especially on issues relating to 
expropriation. Investor–state dispute settlement also 
remains contentious because it is one-sided, allow-
ing a private investor to take a state to international 
tribunals, but not the opposite. On investment-dis-
pute rules and venues, BITs with an African party 
envisage ad hoc or permanent dispute settlement 
procedures (or both approaches), as well as local and 
international instruments (Box 4). 

The dispute settlement provisions in BITs have 
brought Africa into more and more cases involving 
private investors (Table 4; Annex 4 provides an ex-
haustive list).

These 111 cases represent about one-fifth of the doc-
umented treaty-based cases: 68 cases have received 
an award, been settled, or been discontinued (often 
due to lack of jurisdiction)and are considered con-
cluded; 43 cases are pending, some dating as far back 
as 2004 (e.g., ABCI Investments v Tunisia (ICSID 
Case No. ARB/04/12; see Annex 4). 

Geographically there is a wide dispersion. Egypt 
is a defendant in by far the largest number of cases 
(25)—it is in fact the number three defendant in the 
world with ICSID, after Argentina and Venezuela. 
It is followed by DRC (8 cases), Algeria (6 cases), 
Guinea (5 cases), Republic of the Congo, Gambia, 
Zimbabwe, Senegal, Tunisia, and Tanzania (each 
with 4 cases), Cameroon, Morocco, Liberia, Ghana, 
Burundi, and Nigeria (each with 3 cases), and Cen-
tral African Republic, Côte d’Ivoire, Gabon, Mali, 
Seychelles, and Uganda (each with 2 cases). Equato-
rial Guinea, Kenya, Madagascar, Niger, South Africa, 
Mozambique, South Sudan, Sudan, and Togo have 
had one case each. 

ICSID has dealt with (or is dealing with) 107 of the 
111 cases; and tribunals established under UNCI-
TRAL are handling three cases. The other venue in-
cluded the SADC Tribunal and arbitration rules of 
the Unified Agreement for the Investment of Arab 
Capital in the Arab States.

Table 5 summarizes some of the financially more 
taxing cases involving African countries, which paid 
heavy fines. Some of these cases spanned several 
years, raising the interest accruing, e.g., Wena Hotels 
v Egypt, invoked under the Egypt–UK BIT of 1975. 
The award dictated that Wena Hotels be compensat-
ed a total of US$ 8 million, with interest amounting 
to US$ 11.4 million.

African countries have continued signing BITs in 
the wake of rising investment disputes. Three basic 
explanations are that first, many African countries 
were not fully aware of the obligations emanating 
from these agreements (or their interpretation) at 
the time they signed, nor the financial implications 

Box 4: Examples of BITs involving African countries with investor–state 
arbitration provisions on rules and venues
Many such BITs refer to ICSID dispute settlement, including those signed between the United Kingdom and Egypt 
(1975),and between the United Kingdom and: Lesotho (1981), Ghana (1982), Congo (1989), and Cameroon (1985). Other 
rules and venues include the United Nations Commission on International Trade Law (UNCITRAL) (e.g., the Poland–Egypt 
BIT of 1995 and the Algeria–Egypt BIT of 1997) and the dispute-resolution mechanism of the International Chamber of 
Commerce (e.g., the France–Libya BIT of 1977 and the Poland–Egypt BIT of 1995). 

The International Court of Justice in The Hague is also mentioned in some BITs in designating their arbitrators, which 
means assembling ad hoc state-to-state arbitration panels; it is also mentioned as a venue for addressing an arising dis-
pute (e.g., the Switzerland–Benin BIT of 1966, the France–Mauritius BIT of 1973, the Germany–Sierra Leone BIT of 1965, 
and the DRC–US BIT of 1984). Even the UN Secretary General has been put forward (e.g., the France–Liberia BIT of 1979).



25

Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Table 4: Summary of investor–state disputes involving Africa, 1972–2014
Total number of cases reviewed: 111

Of which: Concluded: 68
Pending: 43

Breakdown of concluded cases:
Award rendered: 36
Settled: 20
Discontinued for other reasons: 12 

Rules/Venues*: ICSID: 107
UNCITRAL: 3
Other: 2

Sources: Registered cases in UNCITRAL, ICSID, and International Chamber of Commerce (ICC) repositories.

*The number of cases sums to 112 because for one dispute parallel cases are brought before ICSID and UNCITRAL tribunals.

Table 5: Examples of investment disputes involving Africa with final awards 
Year Parties Rules/Ven-

ues
Decisions Status Nature of settlement

1993 American Manufac-
turing and Trading v 
Zaire (ICSID Case No. 
ARB/93/1)

ICSID Award issued on February 
21, 1997

Awarded in 
favour of the 
investor

US$9 million awarded plus inter-
est at 7.5% per annum in default 
of payment

1995 Antoine Goetz and 
others v Burundi 
(ICSID Case No. 
ARB/95/3)

ICSID Awarded in favour of the 
investor

Awarded in 
favour of the 
investor

Tribunal has jurisdiction and 
finds breach of BIT. In a settle-
ment reached thereafter on De-
cember 23,1998, “Burundi agreed 
to reimburse (the investors) the 
taxes and custom duties it had 
to pay, amounting to almost 
US$ 3 million, and to create a 
new free zone regime”.

1998 Wena Hotels Ltd. v 
Egypt (ICSID Case 
No. ARB/98/4)

ICSID Decision on Jurisdiction 
issued in June 1999;  
Final Award issued in De-
cember 2000;  
Decision on Application for 
Annulment issued in Feb-
ruary 2002;  
Decision on the Claimant’s 
Application for Interpreta-
tion of the Arbitral Award 
dated December 8, 2000 
issued on 31 October 2005

Awarded in 
favour of the 
investor

US$ 8,061,897 awarded plus 
interest of US$ 11,431,386 (calcu-
lated at rate of 9%, compounded 
quarterly) awarded in 2000. Inter-
est in default of payment at the 
same rate.

1999 Middle East Ce-
ment Shipping and 
Handling Co.v Arab 
Republic of Egypt 
(ICSID Case No. 
ARB/99/6)

ICSID Award issued on April12, 
2002

Awarded in 
favour of the 
investor

US$ 2,190,430 awarded plus 
US$ 1,558,970 in relation to 
compound interest up to date of 
award, plus interest at 6% com-
pounded annually until payment
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of violating them; second, the change of govern-
ment, political instability, and element of conflict in 
the African region has made it impossible for some 
to uphold their obligations to protect investors and 
investments, hence triggering disputes; and third, 
provisions in these investment agreements are some-
times worded in such a loose and general manner 
that they increase the potential liability of the state, 
opening the door for the filing of investment disputes 
on almost any account by investors(see Table 6). 

On the basis of the three explanations above, it is 
clear that assessing the potential liability of the state 
in the context of BITs is particularly difficult and sub-
ject to the discretionary interpretation of tribunals. 
It all depends on what standard of review is applied 
by the arbitrator, which may range from applying 
provisions in a very broad sense (such as regarding 
the definition of an investor in the American Manu-
facturing and Trading v Zaire case), to building cases 
around sometimes questionable arguments (such as 
in the Al-Kharafi v Libya case, where damages were 
claimed for the loss of a 90-year revenue stream from 
a resort project that had never been constructed). 

Given the recent case law and the financial implica-
tions of investment disputes, some countries such 
as Morocco and South Africa are renegotiating and 
even terminating BITs to avoid litigation.38 Indeed, 
this concern is shared among other countries, such 
as Indonesia, given the human and financial resourc-

es that litigation implies. Some countries have even 
gone as far as withdrawing from international arbi-
tration mechanisms such as ICSID (e.g., Bolivia, Ec-
uador, and Venezuela), on the grounds that litigation 
outcomes often appear arbitrary, unaffordable, and 
unjustified, going beyond the intended objectives 
and spirit of the BITs invoked.39

The cases presented in this section give grounds to 
believe that some of the BITs that have been signed 
by African countries are skewed in favour of inves-
tors, posing a financial and technical burden on gov-
ernments, as well as a cap on their policy space. The 
mere wording of BITs seems to raise the potential 
liability of the state and suggests that African coun-
tries need to be cautious when signing and renew-
ing these agreements. The last chapter offers some 
policy recommendations. But first we consider the 
question, “What promise do African treaties hold for 
African investors?

Year Parties Rules/Ven-
ues

Decisions Status Nature of settlement

2003 BernadusHenricus-
Funnekotter and 
others v Republic 
of Zimbabwe (ICSID 
Case No. ARB/05/6)

ICSID Award issued on April 22, 
2009

Awarded in 
favour of the 
investor

€ 8,220,000 (approx. 
US$ 12 million) awarded plus 
interest

2012 Al-Kharafi v Libya Ad hoc 
tribunal1

Award issued in March 
2013, ordering Libya to pay 
damages to Al-Kharafi, a 
Kuwaiti conglomerate, for 
obstructing the planned 
tourism development 
project in Libya

Awarded in 
favour of the 
investor

The award of US$ 935 million in 
the Al-Kharafi v Libya case ranks 
as the second-highest known 
award ever

Sources: Based on the registered cases in ICSID and UNCITRAL repositories.

1 Under the Unified Agreement for the Investment of Arab Capital in the Arab States.
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Table 6: Examples of cases that led to investment disputes and their explanations
Examples of cases Parties involved Type of cases Remedy

First explanation30 Antoine Goetz and 
others v Burundi 
(ICSID Case No. 
ARB/95/3).

Goetz, owning a company that pro-
duced and commercialized precious 
metals, invoked breach of the Belgium–
Burundi BIT of 1989, on the grounds 
that the Burundi government withdrew 
the company’s certificate of free zone, 
which conferred certain tax and customs 
exemptions, due to a change in the free 
zone regime. 

The arbitration panel decided in 
favour of Goetz, arguing that the 
government’s measure had an effect 
similar to a measure expropriating or 
restricting property.31

First explanation Middle East Cement 
Shipping and Han-
dling Co v Egypt 
(ICSID Case No. 
ARB/99/6)

A claim was filed in 1999 invoking the 
Egypt–Greece BIT of 1993 due to the 
expropriation of Middle East Cement’s 
interest and subsequent inability to en-
sure the re-exportation of the company’s 
assets.

The award, issued in April 2002, 
dictated that a compensation of 
US$ 2.19 million be paid, plus US$ 
1.55 million in relation to compound 
interest up to date of award, plus inter-
est at 6% compounded annually until 
payment.32

Second explana-
tion33

Al-Kharafi vs Libya The second-highest known award in 
investment arbitration history to a Ku-
waiti conglomerate that was supposed 
to construct a tourism development 
project, which was thwarted as a result 
of the recent political developments in 
Libya.34

An award of about US$ 935 million to 
a Kuwaiti conglomerate.

Second explana-
tion

Funnekotter v Zim-
babwe (ICSID Case 
No. ARB/05/6) in 
2003

A case was filed by Mr. Funnekotter and 
friends on investments in large commer-
cial farms in Zimbabwe and invoked the 
Dutch–Zimbabwean BIT of 1996 as a re-
sult of the seizing of their property with-
out adequate and timely compensation 
under the Land Acquisition Act by the 
Government of Zimbabwe. Zimbabwe 
argued that a state of necessity or emer-
gency existed at the time of the seizure 
of such land by settlers and veterans, 
which relieved it of the responsibility of 
complying with the BIT.

Arguments were dismissed by the 
tribunal on the grounds that “neces-
sity” can only be invoked in certain 
strictly defined conditions, and that 
the decision whether such conditions 
have been met is not exclusively to be 
determined by the state. Further, the 
tribunal noted that the government 
did not explain what difficulties it 
faced in addressing the situation and 
that it did not explain why this pre-
vented it from calculating and paying 
compensation to the affected.

Third explana-
tion35

Biwater vs Tanzania 
(ICSID Case No. 
ARB/05/22)

A highly controversial case which at the 
time set the standard for looking at gov-
ernment conduct in response to investor 
requests for extra-deal renegotiations. 

The tribunal criticized the government 
because it had no legal duty to rene-
gotiate a contract with the company 
Biwater and that it did so on the basis 
of goodwill.36

Third explanation American Manufac-
turing and Trading 
v Zaire (ICSID Case 
No. ARB/93/1).

American Manufacturing invoked the 
violation (breaching) of the DRC–US BIT 
of 1984.37 Zaire contended that Ameri-
can Manufacturing was not an investor 
as it had never made a direct invest-
ment in Zaire, but only participated as a 
stockholder, and hence the government 
could not be held responsible.

The arbitral panel determined that the 
definition of the term “investment” in 
Article I of the BIT was broad enough 
to include every kind of investment, 
and hence the treaty did apply.
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6
African countries are making important strides 
towards accomplishing their regional integration 
agenda, and many regional economic communities 
(RECs) are working towards setting up free trade 
areas, customs unions, or even a common market, 
all steps in realizing an Africa Economic Commu-
nity. Promoting investment among RECs through 
investment protocols is a key feature. But what are 
the prospects for further regional integration in in-
vestment in Africa?

This chapter and the next respond in three ways: by 
seeing how much progress has been made in har-
monizing investment regulations; by reviewing the 
scope and plausibility of a continental investment 
area, which is high on the agenda of the African 
Union (AU); and (next chapter) by capturing the 
views of a wide range of African investment constit-
uents in the UN Economic Commission for Africa 
(ECA) Survey on Investment Agreement Landscape 
in Africa of 2014.

Various RECs have signed regional-investment pro-
tocols or other regulations, including the Investment 

Agreement for the Common Market for Eastern and 
Southern Africa (COMESA) Common Investment 
Area, the Supplementary Act adopting Communi-
ty Rules on Investment and the Modalities for their 
Implementation with the Economic Community of 
West African States (ECOWAS), and the Southern 
African Development Community (SADC) Pro-
tocol on Finance and Investment. The East African 
Community (EAC) and SADC have developed 
model laws on investment, namely the EAC Model 
Investment Code and the SADC Model Bilateral In-
vestment Treaty Template (SADC Model BIT; An-
nex 6).

Regional regulation spans a majority of REC coun-
tries and represents a complex regulatory web that 
affects investments and sometimes also finance and 
taxation matters at national and regional levels (Ta-
ble 7). Though implementation of some protocols 
is still awaiting ratification and implementation na-
tionally may take time, investments are already be-
ing affected (and targeted), which calls for a deeper 
understanding of this emerging body of regulation.

Table 7: Matrix of regional investment instruments within selected RECs

Country COMESA EAC ECOWAS SADC UMA

Algeria

Angola

Benin

Botswana

Burkina Faso

Burundi

Cameroon

Cape Verde  

Central African Republic

African regional  
investment treaties  
and initiatives
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Country COMESA EAC ECOWAS SADC UMA

Chad

Comoros

Congo, Rep.

Côte d’Ivoire  

Congo, Dem. Rep.          

Djibouti          

Egypt, Arab Rep.          

Eritrea          

Ethiopia          

Equatorial Guinea          

Gabon          

Gambia          

Ghana          

Guinea          

Guinea-Bissau          

Kenya          

Lesotho          

Liberia          

Libyan Arab Jamahiriya          

Madagascar          

Malawi          

Mali          

Mauritania          

Mauritius           

Morocco          

Mozambique          

Namibia          

Niger          

Nigeria          

Rwanda        

São Tomé and Príncipe          

Senegal          

Seychelles          

Sierra Leone          

Somalia          

South Africa          

Sudan          

Swaziland          

Togo          

Tunisia          

Uganda          

Tanzania          

Zambia          

Zimbabwe          

Source: Based on the UNCTAD Database for BITs and DTTs.

Key:   Investment Protocol  Finance/taxation protocol   Both
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6.1 REC initiatives: SADC, 
ECOWAS, COMESA, and EAC

SADC
The SADC Protocol on Finance and Investment 
(FIP) was signed in 2006 and came into force in 
2010 after two-thirds of member states had ratified 
it.40Its objective is to “foster harmonization of the fi-
nancial and investment policies of the state parties 
in order to make them consistent with the objectives 
of SADC”, to be achieved through “facilitation of re-
gional integration, co-operation and co-ordination 
within finance and investment sectors with the aim 
of diversifying and expanding the productive sectors 
of the economy, and enhancing trade in the Region 
to achieve sustainable economic development and 
growth and eradication of poverty”.

The FIP is a comprehensive document covering all 
areas typically covered by BITs, primarily in Annex 1 
on cooperation on investment, as well as additional 
issues in the remaining 11 annexes. The FIP stipu-
lates that investments in signatory states are protect-
ed against uncompensated expropriation. Whether 
this guarantee extends to foreign investments orig-
inating in third countries (non-SADC members) is 
unclear, since the definition of investments and in-
vestors does not exclude non-signatories.41

Investors are guaranteed most-favoured nation treat-
ment (Article 6 of Annex 1), but not national treat-
ment granted by many BITs. The FIP grants inves-
tors the right to employ “key personnel and other 
necessary human resources” from any country, sub-
ject to the conditions that the necessary skills are not 
available in the host country of the investment, re-
gional policies are complied with, and employment 
of foreign personnel enhances local capacity. On free 
movement of capital, it is worded cautiously, calling 
on state parties to “encourage the free movement of 
capital”, but allowing state parties to “regulate capital 
movements subject to their domestic laws and regu-
lations, when necessitated by economic constraints” 
(Article 15 of Annex 1).

The FIP does not regulate double taxation in the con-
text of investments, but member states agree to seek 
to sign agreements to avoid double taxation among 
themselves and with countries outside SADC.

Investor–state disputes are to be first referred to a 
competent court in the host country and can then be 
referred to international arbitration. The disputants 
may decide to refer their case to the SADC Tribunal, 
ICSID, or an arbitration panel according to the UN 
Commission on International Trade Law (UNCI-
TRAL) rules; if there is no agreement between the 
disputants, the last option is to be pursued.

Annexes 2–12 of the FIP are on cooperation in areas 
important for the investment climate in the region as 
well as regional integration in general. These include 
macroeconomic convergence (measured by infla-
tion, budget deficit, public debt, and the current ac-
count balance), taxation (including tax incentives), 
foreign exchange controls, and payment systems.

Following up on the FIP and in a further move to 
harmonize investment policies in the SADC re-
gion, the SADC Model BIT was completed in 2012. 
Member states can choose to use all or some of the 
model provisions in developing their own BITs or 
as a guide for investment treaty negotiations. The 
SADC Model BIT is therefore not intended to be a 
legally binding document. It also provides an educa-
tional tool for officials and may serve as the basis of 
training sessions for SADC government officials. 

The SADC Model BIT covers most of the areas in-
cluded in standard BITs. But it does not recommend 
including a provision for most-favoured nation treat-
ment. In terms of investor–state disputes, the SADC 
Model BIT does not recommend including provi-
sions that give investors the right to initiate arbitra-
tion, but contains language that can be used by coun-
tries wishing to do so. The SADC Model BIT tries 
to reflect a balanced approach between the member 
states’ development objectives and investor inter-
ests. Thus, while it contains substantive provisions 
to protect investors, it also provides for a number of 
obligations for investors, including refraining from 
taking part in acts of corruption, assessment of envi-
ronmental and social impacts of investments, trans-
parency, and compliance with minimum human 
rights and labour standards. If a member state seeks 
to follow the Model BIT, however, it may not be able 
to secure all the provisions in bilateral negotiations. 

In practice, BITs signed by SADC member states do 
not seem to follow the SADC Model BIT very close-
ly. According to the UNCTAD database of interna-
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tional investment agreements,42 three SADC coun-
tries have signed seven BITs patterned on the SADC 
Model BIT. And two of these seven (Mozambique–
Japan and Tanzania–Canada)deviate sharply from 
the SADC Model BIT by containing provisions for 
most-favoured nation treatment and international 
arbitration for investor–state disputes. 

ECOWAS
The revised ECOWAS Treaty signed in 1993 in 
Cotonou, Benin, called for “the harmonisation of 
national investment codes leading to the adoption 
of a single Community investment code” (Article 
3i). At their December 2008 meeting in Abuja, the 
ECOWAS Heads of State and Government adopted 
the Supplementary Act A/SA.3/12/08 on the Com-
mon Investment Rules for the Community.43 At the 
same meeting, two additional Supplementary Acts 
relevant for the establishment of the Common In-
vestment Market (CIM) were adopted.44Common 
investment rules set out in Supplementary Act A/
SA.3/12/08 cover all investments made by an inves-
tor before or after the entry into force of the Act, pro-
vided that an investor is any individual or company 
of any member state of ECOWAS or a company that 
has invested or is making an investment in the terri-
tory of an ECOWAS member state.

Community rules provide three levels of treatment: 
national treatment, most-favoured nation treatment, 
and minimum regional standards. The first will be 
granted to investors case by case, after examination 
to determine if the “in like circumstances” concept 
is respected (national investor and foreign investor 
need to be in the same situation). Most-favoured na-
tion treatment does not oblige an ECOWAS state to 
extend privileges resulting from a customs union, a 
free trade area, a common market, or an internation-
al agreement on taxation. Minimum regional stan-
dards include fair and equitable treatment, as well 
as the prohibition of discrimination. Article 7 bases 
this treatment on the customary international law 
and has minimal treatment of aliens.

As is customary in BITs, Supplementary Act A/
SA.3/12/08 includes protection against uncompen-
sated expropriation. In case of expropriation, inves-
tors are to be compensated without delay, according 
to market value and in convertible currency.

ECOWAS investors are guaranteed free transfer of 
assets, which includes in essence all payments relat-
ed to the investment (such as profits, dividends, and 
proceeds from sale of the investment). Performance 
requirements are allowed to promote domestic de-
velopment benefits from investments. They can 
cover exportations, preference to goods produced, 
volume or value of imports and exports, and restric-
tions on sales of goods and services. 

Supplementary Act A/SA.3/12/08 is different from 
most BITs in that it contains a designated chapter on 
“obligations and duties of investors and investments”. 
These include a provision for a pre-establishment 
environmental and social impact assessment, the re-
sults of which are to be made available to the com-
munity where the investment takes place as well as 
to other “affected interests”. The investor obligations 
also include a number of post-establishment require-
ments including the protection of human rights and 
respect for fundamental labour standards according 
to the ILO Declaration on Fundamental Principles 
and Rights at Work. Some of these investor obli-
gations are mirrored in the subsequent chapter on 
“host state obligations”, which also calls on member 
states to refrain from competing against each other 
in the area of investment incentives. In case of inves-
tor–state and state–state disputes, the parties can re-
fer their case to a national court or tribunal or, in case 
of disagreement, to the ECOWAS Court of Justice.

Article 31 of Supplementary Act A/SA.3/12/08 is 
noteworthy in that it calls on member states to re-
negotiate all existing investment agreements that 
are not consistent with it and ensure that all future 
investment agreements signed by member states 
are consistent with it “particularly with the balance 
of rights and obligations it establishes”. The draft 
ECOWAS Investment Code and Policy are being 
validated with relevant stakeholders before being 
presented to the ECOWAS Council of Ministers for 
adoption. The harmonization of investment codes 
and regulations in the region according to the draft 
ECOWAS Investment Code and Policy would con-
stitute a further key improvement of the regional in-
vestment climate. 

COMESA
In the treaty establishing COMESA,45 signed in 1993 
in Kampala, member states recognized the impor-
tance of higher investment flows for development 
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of the region and agreed to promote and protect pri-
vate investments (Articles 158 and 159). In the final 
communiqué of their 1998 summit in Kinshasa, the 
Authority of Heads of State or Government desig-
nated COMESA as a Common Investment Area. Af-
ter almost a decade of preparation and negotiations, 
the Investment Agreement for the COMESA Com-
mon Investment Area (CCIA) was adopted by the 
Authority at its May 2007 summit in Nairobi.46 One 
year earlier, in June 2006, the COMESA Regional In-
vestment Agency (RIA) was launched in Cairo with 
the aim to promote the COMESA region as an inte-
grated investment area. 

The CCIA agreement aims to attract investment 
from within and outside the region. However, it has 
not entered into force since the required threshold 
number (of at least six member states ratifying the 
agreement) has not been reached—in fact, as of Feb-
ruary 2014, not a single country had.47

The entry into force of the CCIA could be an import-
ant vehicle for investment promotion and facilitation 
in the COMESA. Among the key provisions in the 
agreement is the definition of “investment” (Article 
1.9), which is defined as assets admitted or admissi-
ble in accord with the relevant laws and regulations 
of the COMESA member state in whose territory 
the investment is made. This definition is completed 
by an indicative list including (i) moveable and im-
movable property and other related property rights 
such as mortgages, liens, and pledges; (ii) claims to 
money, goods, services, or other performance hav-
ing economic value; (iii) stocks, shares, and deben-
tures of companies and interest in the property of 
such companies; (iv) intellectual property rights, 
technical processes, know-how, goodwill, and oth-
er benefits or advantages associated with a business 
operating in the territory of the COMESA member 
states in which the investment is made; and (v) busi-
ness concessions conferred by law or under contract, 
including build, operate, own/transfer, rehabilitate, 
expand, restructure, and/or improve infrastructure; 
concessions to search for, cultivate, extract, or ex-
ploit natural resources. 

The Council can declare other activities as invest-
ments. In addition, some exclusions are mentioned: 
goodwill market share, claims to money deriving 
solely from commercial contracts for the sale of 
goods and services to or from the territory of a mem-

ber state to the territory of another member state, or 
a loan to a member state or to a member state en-
terprise; a bank letter of credit; or the extension of 
credit in connection with a commercial transaction, 
such as trade financing.

In terms of scope, the Agreement only applies to in-
vestments of COMESA investors that have been spe-
cifically registered pursuant to the Agreement with 
the relevant authority of the member state in which 
the investment is made. COMESA Investors are na-
tionals or judicial person of member states. A judicial 
person owned or controlled by foreign national must 
maintain substantial business activity in the member 
state to be considered as a COMESA Investor. 

The CCIA Agreement specifies that investments are 
admitted in accord with national laws and regula-
tions (Article 1.9). Moreover, according to Article 
13, COMESA investors and their investments must 
comply with all applicable domestic measures of the 
member state in which their investment is made. Pre- 
and post-establishment are also subject to national 
rules and regulations. The protection provided in the 
Agreement covers both phases.

The standard is for fair and equitable treatment, in 
accord with customary international law. The avoid-
ance of denial of justice in criminal, civil, or adminis-
trative adjudicatory proceedings is the main content 
of this treatment. In addition, the National Treat-
ment (Article 17) is provided to the COMESA in-
vestors and it is stated that each member state shall 
accord to COMESA investors and their investments 
treatment no less favourable than the treatment it ac-
cords, in like circumstance, to its own investors and 
to their investments with respect to the establish-
ment, acquisition, expansion, management, opera-
tion, and disposition of investments in its territory. 
The Sensitive and the Temporary Exclusion List are 
the only exceptions to this treatment. Most-favoured 
nation treatment is accorded to COMESA investors, 
but not to non-member states before the entry into 
force of the CCIA Agreement. Moreover, there are 
exceptions about preference or privilege resulting 
from any customs union, free trade area, common 
market or monetary union, or international agree-
ments pertaining to taxation.

There are no explicit restrictions on the transfer of 
assets in the CCIA agreement. Hence, COMESA 
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investors have the right to repatriate investment re-
turns, funds for repayment of loans, proceeds from 
compensation upon expropriation, and the liquida-
tion or sale of the whole or part of the investment 
including an appreciation or increase of the value 
of the investment capital. In addition, they may also 
transfer payments for maintaining or developing the 
investment project, such as funds for acquiring raw 
or auxiliary materials or semi-finished products, as 
well as replacing capital assets; and remit the un-
spent earnings of expatriate staff of the investment 
project. However, a transfer must be done in accord 
with national laws and regulations (Article 15).

Expropriation is only admitted in the public interest, 
under due process of law, on a non-discriminatory 
basis, and subject to prompt, adequate, and effec-
tive compensation. This compensation, once paid, is 
freely transferable. Investors are free to present their 
case before a judicial or other independent authori-
ty. COMESA investors have the right to hire quali-
fied persons from any country with priority to quali-
fied member state workers with same qualifications. 
Foreign qualified persons have full rights to enter 
and receive the necessary authorizations to reside in 
the member state subject to the laws in force in that 
member state promptly and without burdensome 
requirements.

The agreement also defines rules for dispute settle-
ment for state–state and investor–state disputes. 
These prescribe for the case of state-to-state disputes 
that a decision may be sought from a tribunal consti-
tuted under the COMESA Court of Justice, an inde-
pendent arbitral tribunal. In investor–state disputes, 
an investor from a COMESA member state may sub-
mit to arbitration to the competent court of the state 
where the investment has been made, the COMESA 
Court of Justice, or international arbitration (under 
the ICSID Convention, UNCITRAL rules, or any 
other arbitration institution that both parties of the 
dispute agree upon). The choice of the arbitration 
forum for the dispute is definitive, which means that 
an investor cannot bring the same claim before two 
of the above fora (e.g., seek international arbitration 
after the national court has ruled on the case).

The agreement states that each member state must 
publish all relevant measures that pertain to, or af-
fect, the operation of the agreement. Transparency 
is also required in the application and interpretation 

of national laws, regulations, and administrative 
procedures. The agreement also contains goals on 
investment promotion and facilitation, including 
simplifying procedures for approval of investment 
projects and organizing joint (intra-COMESA) in-
vestment-promotion activities.

EAC
The EAC does not have an investment agreement 
or investment protocol between its member states. 
However, the Treaty Establishing the EAC, signed 
by the East African Heads of State at their fourth 
Summit in Arusha in November 1999 and entering 
into force in 2000, contains some language on in-
vestment issues in the region. Article 80 f of the Trea-
ty states the member states’ ambition to “harmon-
ise and rationalise investment incentives including 
those relating to taxation of industries particularly 
those that use local materials and labour with a view 
to promoting the Community as a single investment 
area”.

The East African Model Investment Code was draft-
ed in 2002 and adopted in 2006. This document is 
not legally binding on EAC member states, but is 
rather a reference guide for the design of national in-
vestment policies and laws. Its aim is to improve the 
business climate in the EAC region and to harmo-
nize investment laws and policies of member states. 

The Code is in six parts, dealing with preliminary is-
sues (including definitions, application, and scope of 
the code), right of establishment, investment promo-
tion agencies, special economic zones, and miscella-
neous issues pertaining to regulation. A singularity 
of the Code is that it does not contain Articles per 
se, but rather sections and subsections phrased in the 
form of provisions. Member states have the option 
to adopt any or all of the provisions of the Code, as 
stated in Section 3(1).

The Code provides for national treatment of and 
non-discrimination against foreign investors (the 
code does not seem to restrict this provision to in-
vestors from member states). Furthermore, the 
Code includes provisions for the free transfer of as-
sets and protection from uncompensated expropria-
tion. According to the Code, investors can apply for 
an investment certificate to the designated national 
investment agency. The eligibility for such a certif-
icate can be defined by member states (e.g., quali-
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fying sectors, minimum investment threshold). If a 
certificate is granted, investors can elect to include 
a provision that allows them to submit any disputes 
with the host state of the investment to international 
arbitration according to ICSID rules (Article 15).

Perhaps the most important aspect of the Code is 
that it goes beyond suggesting provisions dealing 
exclusively with traditional aspects of investment 
protection and promotion in the context of invest-
ment treaties. In particular, it incorporates provi-
sions on special economic zones, covering fiscal 
and non-fiscal incentives allowed, as well as ceilings 
or limits to them. 

The Protocol on the Establishment of the EAC Com-
mon Market was signed by the EAC Heads of State 
in Arusha in November 2009 and entered into force 
in July 2010 after ratification by all member states. 
It provides for freedom of movement of goods, la-
bour, services, and capital (“the four freedoms”) and 
contains some provisions on investment, including 
protection of cross-border investments (Articles 5 
and 29) and the harmonization of tax regulations 
with the aim of promoting intra-EAC investment 
(Article 32). The full implementation of the com-
mon market protocol is likely to bring the EAC clos-
er to the goal of becoming a single investment area as 
stated in its establishing Treaty. The EAC and United 
States are negotiating an investment treaty, though 
negotiations are on hold until EAC partner states 
have agreed on the model. The region is pushing for 
a review on some of the contentious issues in the 
United States Model BIT, including definition of in-
vestment, national treatment, most-favoured nation, 
transfers, and performance requirements. 

6.2 Continental initiatives 
to harmonize investment 
regulation

The regulatory environment for investments in Af-
rica is heavily cluttered given the numerous BITs 
and DTTs. Pleas for harmonizing investment regu-
lations are not new: 40 years ago Akiwumi (1975) 
recognized the disparities, and that the absence of 
coordination at national and subregional levels was 
hindering economic development. 

Some RECs, such as ECOWAS, SADC, COMESA, 
and EAC, have tried to address this weakness in part 

by promulgating common investment regulation 
and model laws (even if the latter are unenforce-
able). A common element of regional investment 
regulations is that wider economic space is a pow-
erful means for attracting investment. The economic 
rationale is that economies of scale can be harvested 
better, particularly for small and fragmented national 
markets. Needless to say, intra-regional trade barri-
ers, including non-tariff barriers, would have to be 
removed. External investment, attracted to these re-
gional markets, could help provide funds for region-
al integration projects. 

But beyond regional models for investment trea-
ties, policymakers recognize that there are limits to 
what RECs can do and that a pan-African approach 
to negotiating contracts and investment treaties is 
needed.48 Senior African officials dealing with trade 
have initiated a dialogue in the context of the AU 
on the role of international investment agreements, 
especially to support a regulatory environment that 
fosters Africa’s industrialization and transformation 
process—and crucially, one that does not reduce the 
policy space for the shift.49

Dispute settlement—at the heart of the policy space 
concerns—is a central element that needs attention 
but is not getting it. An earlier chapter provided a so-
bering look at the inconsistencies in the legal inter-
pretation of investment disputes involving African 
member states, which calls for urgent change. More 
important, adoption and enforcement of proposals 
are needed to reform the current dispute-settlement 
system.50

Thus dispute settlement bodies in Africa need to be 
beefed up. It is encouraging that an arbitration centre 
for investment disputes has been created in Mauri-
tius. In that same vein, the viability of expanding the 
legal redress mandate of the African Union Commis-
sion on International Law, as a source of legal opin-
ions and interpretations of existing BITs but also 
as a dispute venue, should be explored. Finally, the 
institutional weaknesses that dispute resolution on 
the continent faces—starkly revealed in Campbell 
v Zimbabwe, as the SADC Tribunal was effectively 
suspended after reaching a decision against the gov-
ernment of Zimbabwe—show that African efforts 
will also have to be accompanied by capacity and in-
stitution building. 
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Another key but often overlooked element is bring-
ing consistency into legal practice and rulemaking for 
investment in negotiating contracts. Indeed, some of 
the disputes discussed earlier pertain to allegations 
of a breach of investment contracts, in which an Afri-
can state was involved. Some efforts have been made 
at the continental level to bring some consistency 
into the extractive industry through the Africa Min-
ing Vision and more recently through the creation of 
the African Minerals Development Centre, in partic-
ular in building capacities for contract negotiations, 
so that contracts signed with investors are aligned 
with the development and policy priorities of Afri-
can member states.

COMESA-EAC-SADC Tripartite Free 
Trade Area
African countries have gone beyond regional ini-
tiatives to establish inter-REC initiatives. A notable 
example is the COMESA-EAC-SADC tripartite free 
trade area, approved at the Tripartite Summit of the 
Heads of State and Government in Kampala in Oc-
tober 2008. According to its 2011 roadmap, the sin-
gle free trade area should enter into force in 2016.

The draft agreement contains the provisions that 
Tripartite member states intend to “market the Tri-
partite member states as a single investment area” 
and “develop policies and strategies which promote 
cross-border investment, reduce the cost of doing 
business in the region, and create a conducive en-
vironment for private sector development” (Article 
24). While not an investment agreement in itself, it 
does aim at creating a large African free trade area(“-
from Cairo to Cape Town”) and at harmonizing pol-
icy.

Regional initiatives—good but only go 
so far
Regional initiatives seem to address two spheres. 
First, they cover the issues typically found in BITs, 
that is, reciprocal exchange of guarantees and rights 
to foreign investors such as protection of invest-
ments from expropriation and most-favoured nation 
or national treatment (or both). Second, regional 
investment initiatives aim at harmonizing rules and 
regulations of national investment policies. It is not 
clear whether a regional approach is advantageous in 
the former area, which could be in principle—and 
is in practice—also addressed at the bilateral level. 

The latter sphere—regional integration and cooper-
ation—clearly calls for a regional effort.

Deepening regional integration is an important as-
pect for the attractiveness of Africa as an investment 
destination. Well-known issues around fragmented 
markets, small market sizes, and heterogeneous reg-
ulatory environments can be overcome by harmo-
nization and integration. Also, cooperation at the 
regional level can help avoid harmful practices such 
as a “race to the bottom” in the area of investment in-
centives. Finally, removing obstacles to intra-region-
al investment flows can contribute to further unlock 
the potential for intra-African investment flows, 
which today already account for 23% of FDI projects 
on the continent.51

At this point, it seems too early to assess the extent 
to which regional investment agreements can con-
tribute in practice to an attractive investment climate 
at the regional level. It is likely that we will continue 
to see investment agreements and initiatives both at 
regional and bilateral levels, and perhaps they are in-
deed complementary. What seems clear is that fur-
ther deepening regional integration—including in 
areas such as payment systems, capital markets, cur-
rency convertibility, and trade barriers—is a no-re-
grets option to make investments in Africa more at-
tractive for both African and non-African investors.

Towards a Continental Investment 
Agreement
A natural question arising from regional initiatives—
and from their limitations—is whether a common 
investment code at the continental level would take 
things further. If so, what legal and policy framework 
would be required, and does Africa already fulfil 
some of the preconditions for an African Continen-
tal Investment Code and other regional investment 
codes on the continent?

Consolidated investment agreements are vital for 
attracting investment. Continental or regional in-
vestment codes will assist in simplifying investments 
rules and regulations and making them clearer and 
easier to understand. It is believed that the develop-
ment of continent and regional investment codes 
will create a conducive environment, making the Af-
rican continent a better destination for investments. 
As foreign investment flows into Africa and econo-
mies grow, capital controls and liquidity are also be-
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coming important issues (African countries face big 
challenges when capital suddenly moves). Establish-
ing continental or regional investment codes should 
help here and in raising low intra-African investment 
which, at only 10–13% of total trade, is much lower 
than in other regions such as the EU or Asia.

It is imperative that the investments benefit African 
countries and local economies. African countries 
should reap the benefits through skills transfer, 
technology transfer, job creation, and infrastruc-
ture development. The codes should also cover 
the concept of reciprocity of investments between 
countries to allow inward and outward flows of 
goods and services.

In line with the recommendations of the Ninth 
AU-RECs-EAC-Af DB Committee meeting, held 
in Addis Ababa in January 2012, the African Union 
Commission undertook a study (including a ques-

tionnaire-based survey) on a Pan-African Invest-
ment Code. The primary objective was to find the 
elements of an enabling environment in the sectors 
that have the greatest potential to promote economic 
and social development in Africa. The study is part of 
the process of elaborating a Pan-African Investment 
Code based on international best practice to estab-
lish a business climate to stimulate investment at na-
tional, regional, and continental levels, and to devel-
op a roadmap and strategy on how African countries 
can adopt this code to their own contexts. The next 
chapter presents results from the survey, highlighting 
some of the key challenges for investment in Africa.
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Under its approved 2014–2015 biennial work pro-
gram, the UN Economic Commission for Africa 
(ECA)undertook the review of Investment Policies 
and Bilateral Investment Treaties Landscape in Af-
rica: Implications for Regional Integration. This 
review was conducted as part of efforts by ECA to 
assist African member states in accelerating regional 
integration, particularly for investment.

7.1 Objectives

The focus was to find the elements of an enabling 
environment for investment in the sectors that have 
the greatest potential to promote economic and so-
cial development in Africa. It was hoped that the 
outcome would help elucidate and shape the debate 
on how Africa might better harness investment for 
its economic and social transformation and how 
harmonizing the existing legal frameworks at the re-
gional economic community (REC) and continen-
tal levels might accelerate this process. There were 
five objectives:

•	 Undertake research on the investment 
agreements landscape, including the agree-
ments’ prevalence, scope, application, and 
contribution to investment in Africa;

•	 Identify key challenges leading to limited 
investment flows in Africa and how these 
agreements are addressing these challenges;

•	 Examine the extent to which regional inte-
gration is being addressed in these agree-
ments and identify how they may be instru-
mental in attracting greater foreign direct 
investment (FDI) to African regions (RECs) 

by improving the investment climate and 
harmonization of policies in Africa;

•	 Provide policy guidelines on how member 
states and RECs could contribute to improv-
ing the investment climate and levelling the 
playing field for a wider range of investors/
investment in economic sectors/activities 
that may spur Africa’s transformation; and

•	 Determine the degree of implementation of 
these agreements and what may be done to 
improve and raise awareness on how they 
may be relevant to supporting the private 
sector.

7.2 Methodology

The study was conducted through a survey ques-
tionnaire sent to five key ministries53 and institu-
tions directly responsible for investment in African 
countries. Some of these ministries were also visited. 
The survey garnered responses from 36 countries 
(Table 8) and 69 ministries. It received 164 filled-in 
questionnaires. Analysis also came from face-to-face 
interviews held by the ECA team. To obtain unbi-
ased results among all regions, a geographical sam-
pling technique was applied.

7.3 Survey findings

Institutional structures for 
investments in African countries
The general observations from the survey results are 
that the RECs’ investment policy frameworks have 
helped to attract FDI to many African countries. But 
some of these frameworks fail to promote equitable 
distribution of investments among the regions of 

Study objectives, 
methodology, and 

findings
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their countries. Investment is concentrated in ur-
ban areas where the infrastructure is. Linked to this, 
the survey highlighted some of the challenges hin-
dering more equitable distribution of investments 
across the continent, including (beyond poor infra-
structure) tariff and non-tariff trade barriers; limited 
movement of persons and capital; high transaction 
costs of doing business; still-high risk perceptions 
of investing in Africa; limited access to credit; and 
corruption. 

Yet on the bright side the survey reveals that some 
African countries (especially at the regional level) 
are attempting to address these challenges. The har-
monized investment agreements like the Bilateral 
Investment Treaties (BITs) at the REC level are also 
recommendable while, nationally, most countries 
have designated the Ministry of Trade, Commerce 
and Industry to direct the coordination of invest-
ment activities. The survey reveals that most BIT 
negotiations are coordinated by the Ministry of 
Foreign Affairs and the Ministry of Justice, though 
the private sector and non-governmental organiza-
tions are rarely involved, making implementation 
of signed agreements problematic. The Ministry of 
Finance and Economic Planning is responsible for 
formulating tax policies on investment, including in-
vestment-promotion incentives. 

Almost half of the countries from the survey group 
expressed concerns about tax incentives granted to 
foreign investments, because this practice has hurt 
the tax base and led to a huge loss of budget reve-
nues. 

Promotion and facilitation of investment policies is 
the responsibility of investment promotion agen-
cies. A common feeling among respondents was that 

promotion agencies try to provide information on 
opportunities, guidelines, and requirements for in-
vestments to both foreign and domestic investors. 
In many African countries, most research work in in-
vestment promotion is done by promotion agencies. 

The level of coordination among these ministries and 
institutions varies from country to country. Many lo-
cal investors have scant information on investment 
opportunities and are unsurprisingly disappointed 
when the benefits they expect from them do not 
materialize. There also appears to be gaps in infor-
mation in many countries on implementing invest-
ment agreements and policies. Private sector players 
and other stakeholders feel isolated when it comes 
to preparing and negotiating investment agreements. 
Many respondents reported that governments nego-
tiated independently without involving the private 
sector, parliamentarians, or civil society groups. Co-
ordination between government ministries and oth-
er agencies was a challenge, particularly in attempts 
to form a cohesive and systemic flow of investment 
information once the agreements were signed. Co-
herence among these groups is, therefore, needed.54

Most respondents indicated that investment agree-
ments need to be reviewed to consider new econom-
ic challenges and country-specific needs. Some of 
these agreements had been signed a long time ago, 
often when African countries had little capacity to 
negotiate. Many officials in key ministries and insti-
tutions raised concerns about the low levels of ca-
pacity building. The survey results also indicate that 
countries lack in-depth studies to analyse the impact 
of investment agreements on attracting FDI.

Table 8: Countries in the survey in five African regions
North Africa West Africa Central Africa East Africa Southern Africa

Egypt
Tunisia
Sudan
Cape Verde

Benin
Burkina Faso, Côte d’I
voire, Ghana  
Gambia
Nigeria
Senegal
Sierra Leone, Togo

Cameroon
Chad
DRC
Equatorial Guinea
Gabon
Niger

Ethiopia
Kenya
Rwanda
Tanzania
Uganda

Angola
Botswana
Lesotho
Madagascar, Malawi   
Mauritius, Mozambique   
Namibia
South Africa, Swaziland
Zambia
Zimbabwe
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Investment policies and agreements
Attracting investment is not an end in itself, but it 
should support development goals and structural 
transformation. Liberalization, including reduced 
barriers to trade and investment, needs to be bal-
anced with those goals. Most countries are calling 
for a review of the agreements they signed many 
years ago to make them more compatible with their 
current stage of economic development.55

Further, there seems to be no real evidence that in-
vestment treaties increase FDI. Most respondents 
indicated that the presence or absence of an invest-
ment agreement is not a significant factor determin-
ing investment decisions of foreign investors. The 
survey results also revealed that many African coun-
tries are facing challenges in their investment policies 
as a result of signing BITs. Most of the agreements do 
not support national development frameworks. 

A general feeling among respondents was that BITs 
were negotiated and signed without considering the 
complexities of socioeconomic challenges or nation-
al development policies. There are inequities and in-
adequacies in existing bilateral agreements between 
developed and developing countries due to the un-
equal bargaining power during negotiations. Further, 
most treaties have no time limit, which makes them 
hard to amend. New BITs need to be negotiated with 
clear analysis, taking into consideration national de-
velopment strategies and changing socioeconomic 
development, striking a balance between the targets 
of national policies and development needs. 

The survey results reveal that most bilateral invest-
ment treaties being signed or implemented by Af-
rican countries favour foreign investors. To a large 
extent, treaties focus on issues such as protection of 
foreign investments and national treatment of for-
eign investors. Issues of how to deal with environ-
mental or social problems created by investments 
are not clearly specified, and African countries have 
limited power to leverage and create obligations on 
the investors if such environmental problems are cre-
ated. In addition to BITs, countries need to improve 
features vital to attracting other forms of investment, 
such as infrastructure, political environment, and 
macroeconomic policies and governance.

The scope of BITs is critical if both parties are to 
benefit. Respondents were asked to indicate issues 

covered by their treaties.56However, they also un-
derscored the need for these policies to be clear and 
transparent and felt that mainstreaming into national 
development strategies was critical if countries were 
to benefit from the treaties.

The general perception was that the impact of BITs 
was minimal—for example, some countries that 
have signed treaties see little investment. Most of Af-
rica’s investment comes from emerging economies 
such as China, India, and Brazil, rather than Western 
countries with which African countries have signed 
treaties. The common view was that BITs defend and 
promote investment from abroad by protecting for-
eign investors and reducing investors’ exposure to 
political risk and uncertain business environments, 
without necessarily addressing some of the core pro-
grams or initiatives in developing countries.

Many respondents indicated that coordination be-
tween government ministries and other agencies was 
difficult—particularly the process of formulating a 
cohesive and systemic flow of investment informa-
tion once the agreements are signed. They felt that 
local investors have scant information about avail-
able investment opportunities, which obviously cuts 
them off from the associated benefits. Respondents 
also felt that consultations between government 
ministries and key stakeholders, before some invest-
ment agreements were signed, were inadequate.

Investment protection and promotion 
With numerous categories of instability among po-
tential host countries (among other problems)—in-
cluding political, macroeconomic, and governmen-
tal—foreign investors are looking for protections 
before making key investment decisions. In princi-
ple, incentives should direct investments to specific 
sectors or areas, particularly those less attractive for 
investment. To become more useful, incentives need 
to be well structured (and time bound) and transpar-
ent. There should be clear guidelines on how govern-
ments provide incentives to companies that do not 
invite suspicions and doubts.

The level of familiarity with the national investment 
policy framework in African countries depends on 
respondents’ engagement in developing and apply-
ing investment policies and investment agreements. 
Most respondents were familiar with the basic in-
vestment policy framework of their countries, but 
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its variation among ministries and institutions could 
be confusing. Respondents were also more familiar 
with regional than continental investment policies. 
(Some caution is necessary, though, as familiarity 
with investment policies also depends on the indi-
viduals being interviewed, and on which ministry or 
institution they represent.)

Respondents were asked to indicate the areas covered 
by investment regulations/policies in their countries. 
As shown in Figure 6, the investment-agreement land-
scape covers almost all the areas in the questionnaire, 
except ceilings on investments. Twenty of the 29 coun-
tries indicated that their national regulations/policies 
on investments do not cover ceilings. As much as 
ceiling is considered an important area in investment, 
many countries are exercising flexible monetary poli-
cy and hence investors are free to transfer any amount 
of capital when establishing a business.

The link between BITs and investment
A number of countries indicated that the argument 
on the proclaimed benefits of BITs had not been re-
searched fully and hence they offered few or no con-
clusions. For most respondents, investment inflows 
were primarily driven by expectation of profits or re-

turns. The correct question is how investment agree-
ments should be designed to ensure the presumed 
benefits of foreign investments. 

Theoretically, bilateral investment treaties are sup-
posed to contribute to economic growth and sustain-
able development. However, this is not the case in all 
examples due to factors such as the level and quality 
of investments, infrastructure challenges, the politi-
cal situation, and the type of agreements signed. 

Many respondents indicated that the creation of 
promotion agencies in a number of countries has 
contributed significantly to creating a conducive 
business environment. However, they also felt that 
these agencies have not effectively implemented in-
vestment policies. 

Many respondents indicated that investment trea-
ties do not necessarily bring the much- needed in-
vestments in their countries. Many recommended 
that sound policies are needed to attract more in-
vestors. Many respondents also pointed out that 
some bilateral treaties are oriented toward political 
considerations rather than investment related, and 
felt that some countries have engaged in BITs just to 

Figure 6: Key areas covered by investment regulations/policies in Africa
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enhance political ties. Some respondents stated that 
their countries were receiving more investment from 
countries without investment agreements. Hence, 
countries need to do more than sign BITs. Some 
respondents recommended emphasis on capacity 
building, and on improved awareness of investment 
issues among ministries and institutions dealing 
with such subjects. At the regional level, many re-
spondents regarded investment initiatives such as 
the Common Market for Eastern and Southern 
Africa (COMESA) Regional Investments Agency 
and Southern African Development Community 
(SADC) Best Available Techniques as good tools for 
attracting investments. Numbers agreeing that key 
areas should be included in investment agreements 
appear in Figure 7.

The link between DTTs and 
investment
The survey asked respondents how double taxation 
treaties (DTTs) are impacting bilateral agreement 
negotiations. Double taxation is generally defined 
as the imposition of comparable taxes in at least two 

countries on the same taxpayer with respect to the 
same subject matter and for identical periods (fur-
ther information is in Chapter 4). Although ques-
tions have been raised about the usefulness of DTTs 
in attracting investments, some governments still 
consider them as important tools for instilling con-
fidence among investors.

Investment, international trade, and 
global value chains
Most respondents felt that there is no/little correla-
tion between investments and Global Value Chains 
(Box 5) in their countries. Many thought that African 
countries are only the suppliers of raw materials and 
most of the finished products are being processed 
abroad, which leads to minimal value creation. The 
general consensus from the survey is that the impact 
of investment on value creation is dominant in job 
creation, as many companies need labour at any level 
of production.

Many respondents indicated that the creation of GVCs 
through BITs in most African countries is minimal 

Figure 7: Key areas to be included in investment agreements

Yes No

No, Employment and 
labour practices, 10

No, Environmental 
compliance, 5

No, Infrastructure, 5

No, Investment incentives, 5

No, Access to land 
and proprietary rights, 11

No, Access to �nance, 5

No, Market access, 5

No, Other*, 8

Yes, Employment and 
labour practices, 19

Yes, Environmental 
compliance, 24

Yes, Infrastructure, 24

Yes, Investment incentives, 24

Yes, Access to land 
and proprietary rights, 18

Yes, Access to �nance, 24

Yes, Market access, 24

Yes, Other*, 20

Source: ECA Survey on Investment Agreement Landscape in Africa, 2014.

* “Other” includes a reference to the existing legal and regulatory framework and utilities. 
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and not exploited fully. The respondents felt that val-
ue-chain integration would only be achieved if there 
is full interconnectivity and coordination among mul-
tinational companies, small and medium-sized firms, 
and host countries. They also believed that in-depth 
studies were needed to analyse the extent to which 
value chains are created through BITs. 

About 69% of respondents located their country at 
the bottom of the value chain; about 23% thought 
that their countries exceeded the intermediate level; 
and only 8% located their country at the higher end 
of value chains.57

As shown in Figure 8, many respondents indicated 
that value chains are important in all the economic 
sectors under review, with increasing technology 
transfer and diversifying production capacity top-
ping the ranking. 

Investing in Africa: opportunities and 
challenges
Until very recently, the perception of Africa as a lo-
cus for investment has been negative. The good news 
is that this perception is now changing. For instance, 
five of the 12 fastest-growing economies in the world 
are African, FDI is five times what it was a decade 

Box 5: Global Value Chains
Globalization has boosted international investment, trade, and Global Value Chains (GVC)s. The pattern of today’s business 
dealings has changed, consistent with changes in information technology, trade liberalization, labour costs, quantities 
of natural resources available, and economies’ openness. Such changes have led companies to revisit their strategies—
splitting operations, inputs, manufacturing, assembling and marketing, and creation of GVCs. These chains have largely 
contributed to the flows of intermediate inputs as companies continue to search for cheaper raw materials. 

Many larger companies now produce in countries where costs are cheaper. In developing countries, huge value chains 
are being created among small and medium-sized firms, where most actors are involved, supplying raw materials, in-
termediate inputs, and other essentials. At this stage also, host countries benefit through the creation of temporary and 
permanent jobs. There is a need for multinational, medium-sized and small firms to position themselves to promote GVCs, 
but this in turn requires infrastructure development and trade promotion.

Figure 8: Importance of value chains in various sectors
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ago, and there is an emerging African middle class. 
Key facilities such as infrastructure, Internet, and en-
ergy access are improving, offering new investment 
opportunities in Africa. In less than five years, Afri-
ca has risen to become the second most attractive 
investment destination in the world, tied with Asia 
(Ernst & Young, 2014).

Issues must be addressed. Regional integration 
could assure that African people benefit from greater 
regional investments and trade (see Chapter 6).With 
its rich natural resources such as gold, platinum, cop-
per, and gas, the return on investment in Africa is 
higher than in developed countries. In addition, Afri-
ca has a larger untapped market with low penetration 
and great potential. Despite this recent progress and 
abundant resources, the continent still faces numer-
ous development challenges.

Figure 9 shows the main challenges as perceived by 
respondents: 17 countries did not believe that exist-
ing restrictions on investments are a major challenge. 

Towards an African Continental 
Investment Code
Respondents viewed regional integration as an im-
portant vehicle for improving the investment climate. 
Many (24 out of 27 countries) felt that the Pan-Af-
rican Investment Code will give valuable guidance 
to countries in negotiating investment agreements, 
including BITs, as well as addressing challenges in 
the area of investments. However, they also felt that 
the Pan-African Investment Code should consider 
ongoing initiatives in the RECs such as the SADC 
Protocol on Investments and Trade; the COMESA 
Investment Agreement for the Common Investment 
Area; the EAC Model Investment Code; and the 
ECOWAS Community Investment Code. Many be-
lieved that the Pan-African Investment Code should 
be a template offering guidance on regulations and 
policies.

Figure 9: Challenges hampering regional/national investments in Africa
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8.1 Conclusions

Investments form an integral part of global economic 
relations. They are of vital importance to private sec-
tor growth and Africa’s transformation in general. In 
the past two decades, Africa has become increasingly 
engaged in investment issues. First, African leaders 
have recognized that investment is a key driver for 
economic growth, and if channelled adequately as a 
factor in economic activity, can expand productive 
capacity, generate employment, and contribute to 
income creation. Second, foreign and domestic in-
vestments are crucial to development in Africa. 

In almost all African countries, most Bilateral In-
vestment Treaties (BITs)have been signed with 
countries outside the continent. However, African 
countries are gradually signing more treaties with 
each other, which reflects deepening regional inte-
gration between African nations bilaterally or tighter 
intra-Regional Economic Community (REC) ties. 
Opportunities for signing BITs with non-African 
partners have largely been exhausted because new 
southern partners such as China and India prefer 
other modalities for engaging with Africa.

BITs are increasingly being signed along with Dou-
ble Taxation Treaties (DTTs), because these lat-
ter agreements enable the repatriation of profits 
through holding companies at the lowest possible 
tax rates. DTT shave stimulated efficiency-seeking 
foreign direct investment (FDI), driven not only by 
lower costs accomplished through cheaper inputs 
and factors sourced in the host country but also by 
reduced transaction costs derived from the compa-
ny’s affiliation, given the tax regimes in the host and 
source countries.

Some of the undesirable practices often attributed 
to DTTs are tax evasion, mispricing of activities to 
bloat operating costs (and so generate tax rebates), 
and transfer pricing (to benefit from low-profit taxes 
and high taxes on costs, based on differences in tax 
structures between jurisdictions). 

Besides BITs or DTTs, there are other international 
investment agreements such as cooperation agree-
ments, regional trade agreements, and regional pro-
tocols with an investment chapter. Of late, Africa 
has also been participating in such agreements, in 
particular through regional protocols dealing with 
investment issues. African countries also take part 
in, for example, the Multilateral Investment Guaran-
tee Agency, the International Centre for Settlement 
of Investment Disputes (ICSID), and the UN Com-
mission on International Trade Law (UNCITRAL).

The case law statistics on investment disputes and 
claims strongly suggest that some BITs signed by 
African countries are skewed in favour of investors, 
posing a financial and technical burden on govern-
ments, as well as a cap on their policy space. Some of 
their concerns, as well as solutions, follow:

•	 The focus of BITs has mainly been towards 
protecting investors and their investments. 
Though numerous BITs are in force and 
many have been signed, it is widely accepted 
that BITs alone do not bring development 
gains and that there is no definitive evidence 
that these have attracted FDI. In addition, 
the wording in BITs does matter, as shown 
by the numerous ways in which BITs provi-
sions are interpreted in the context of invest-
ment disputes.

Conclusions and policy  
recommendations
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•	 African governments are also worried about 
their responsibility and potential liability 
vis-à-vis existing agreements. This goes be-
yond how BITs were negotiated and signed, 
as most of them were signed without con-
sideration of the social economic changes of 
many African countries. 

•	 Though the standard for considering expro-
priation in many arbitral cases is set relative-
ly high, treaties still have clauses on full pro-
tection and security as well as provisions on 
legitimate expectations of investors, which 
often favour investors during arbitration. 

•	 The types of dispute settlement provisions 
in BITs are important to understand. In-
deed, major divergence points between 
negotiating parties of BITs often relate to 
which national law (i.e., local remedies) to 
refer to when a dispute occurs—that of the 
host country or that of the source country. 
African countries believe that the law of the 
host country should prevail.

•	 Countries have to consider the decision to 
outsource their defence in a dispute, which 
they often now do. It is not only costly as a 
legal service, but also sometimes the legal 
defence firms that specialize in investment 
arbitration also offer their services to private 
investors and hence may face a conflict of in-
terest when defending a state, especially if an 
investor could become their future client in 
another case.

•	 There is also an emerging consensus that 
rather than relying on BITs exclusively, Af-
rican countries should consider regional 
approaches, to assist in the development of 
a legal framework for foreign investment. Le-
gal positions on the interpretation of existing 
BITs, for instance at the REC level, would 
help avoid disputes that disadvantage mem-
ber states of a common region and could 
raise their bargaining power in a dispute.

•	 A joint African agreement on investment 
dispute could be a standard for interpreta-
tion without necessarily focusing on all as-
pects of treaties.

•	 For an African strategy, stocktaking of the 
existing African cases is important, as is the 
outcome of treaty negotiations and renego-
tiations. Termination of treaties and even 
withdrawal from the International Cen-
tre for Settlement of Investment Disputes 
(ICSID) convention of other developing 
countries has occurred in the past because 
countries have not explored the option of 
renegotiation, whereby many BITs have pro-
visions allowing renegotiation.

8.2 Policy recommendations

Given these concerns, African countries need to 
consider developing a framework to attract more 
investments from within and outside the continent. 
Existing investment initiatives such as BITs need to 
be strengthened to take into account current varying 
national levels of socioeconomic development. Afri-
can countries need to critically review BIT texts be-
fore signing. There is a need to explore what to frame 
in negotiating and renegotiating treaties, as well as 
alternative rules and venues.

So what type of provisions do countries need to craft 
to curb their potential liability from investment pol-
icy changes?

•	 In essence, countries need to look at the 
wording of the provisions being negotiat-
ed with their counterparts to ensure that a 
balance is struck between protecting the 
investors and giving government sufficient 
policy space to achieve development ob-
jectives. Hence, provisions containing a 
narrow-based definition of investment, 
mandatory exhaustion of local remedies, 
regional approaches to dispute resolution, 
pre-approval of investment, and standard of 
treatment, among other considerations, have 
to be worded carefully. Useful guidelines in 
this exercise may be provided by existing 
models and policy frameworks, such as the 
Southern African Development Commu-
nity, the Common Market for Eastern and 
Southern Africa, and the East African Com-
munity (EAC) models, the International In-
stitute for Sustainable Development model, 
and the UN Conference on Trade and De-
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velopment Investment Policy Framework 
for Sustainable Development model.

•	 Attention to the wording of such agreements 
is necessary, so that it does not allow for the 
crowding out or discriminatory treatment of 
domestic and regional investors, which of-
ten face unfair conditions as a result of the 
various “layers” of standards of treatment 
that foreign investors obtain from BITs. Es-
pecially as the continent is receiving more 
intra-African investment, providing for this 
type of investment is paramount.

•	 Termination is not a new approach (consid-
er Morocco and South Africa, for example)
to the other party’s refusal to renegotiate. 
Refusal has set a precedent for other African 
countries as a means towards renegotiation 
and could imply a surge of a new model of 
jurisprudence of BITs that is Africa-based.

•	 Arbitration conducted at the ICSID pro-
vides a relatively neutral procedure and is a 
preferred venue for most disputes, but needs 
not be the only one. Further, recent expe-
rience in Africa also reveals a risk of forum 
shopping for arbitration, where cases were 
filed under both UNCITRAL and ICSID. 
Given that a growing number of disputes 
from intra-African BITs may be expected, 
the interest in a home-grown solution is in-
creasing, both to standardize how disputes 
should be handled and from a legal- econo-
my perspective.58However, this interest will 

need to be paired with institution building, 
legal independence, and enforcement mech-
anisms to ensure that they are viewed as 
credible alternatives to ICSID.

•	 The continent could also consider a pan-Af-
rican solution, such as the African Court of 
Justice,59requiring that the proposed Conti-
nental Free Trade Area, be set up by an in-
dicative date of 2017.

•	 Given the ambiguity of the impact of BITs 
on investment in Africa, further research 
may be necessary in this area on which to 
base more policy recommendations.

•	 Finally, Africa needs to sketch out a strate-
gy for investment regulation. This strategy 
needs to restore the balance between invest-
ment protection and the legitimate right of 
a state to act in accord with its development 
needs and objectives. Options include the 
following:
a)	 Not negotiating new investment trea-

ties;
b)	 Renegotiating and amending existing 

agreements;
c)	 Negotiating new agreements that nar-

row the scope of misinterpretation and 
reduce potential liability;

d)	 Communicating a legal position on the 
interpretation of existing agreements; 
and

e)	 Seeking alternative venues for legal re-
dress.
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Endnotes
1 Algeria, Comoros, Equatorial Guinea, Ethiopia, Liberia, Libya, São Tomé and Príncipe, Seychelles, and Sudan.
2 BRICS is Brazil, Russia, India, China, and South Africa.
3 This is the first year for which FDI data were available in Africa.
4 Ghana: the new land of opportunity for oil &gas investment(2011).Ghana Energy Summit Report, , Accra, 14 
and 15 November.
5 It is very likely that not all FDI has the same development effect and that host country conditions, such as level 
of education, codetermine the effects of FDI. That means that “the more the better” is not a meaningful policy 
objective; rather, the aim should be to maximize the host country benefits from existing FDI and attract the type 
of FDI with the highest development effect. 
6 This is not just an issue for African countries or even—and solely—for developing countries more widely. For 
instance, in 2011, the tobacco enterprise Philip Morris challenged Australia’s legislation on plain packaging of 
tobacco products, a measure that the government introduced in the interest of public health. Arbitration is ongo-
ing.
7 ISDS is included not only in BITs but also in several free trade agreements, such as the North American Free 
Trade Agreement (NAFTA).
8 For a comprehensive list of WTO agreements discussed in this section, see WTO legal texts: http://www.wto.
org/English/docs_e/legal_e.htm.
9 For a comprehensive list of GATS schedules of commitments for WTO members, see http://i-tip.wto.org/ser-
vices/Search.aspx.
10 Those countries are Algeria, Comoros, Equatorial Guinea, Ethiopia, Liberia, Libya, São Tomé and Príncipe, 
Seychelles, and Sudan.
11 Although discussions were ultimately successful, there was extensive resistance from influential developing 
countries, such as Brazil and India, and from some developed countries. Their argument was that services should 
be dealt with by domestic regulation, not by the global trading system. Others argued that the establishment of 
multilateral rules and disciplines for services would hamper development goals and policy objectives by forcing 
them to open up and deregulate their service sectors.
12 See OECD (2012b).
13 All four instruments are available at 
http://www.oecd.org/daf/inv/investment-policy/oecddeclarationanddecisions.htmand Decisions.
14 See OECD (2013).
15 This initiative aims to (a) strengthen the capacity of African countries to design and implement reforms that 
improve their business climate and (b) raise the profile of Africa as an investment destination while facilitating 
regional cooperation and highlighting the African perspective in international dialogue on investment policies.
16 These principles represent a global standard for preventing and addressing the risk of adverse impacts on hu-
man rights linked to business activity, the first corporate human rights responsibility initiative to be endorsed by 
the United Nations in 2011.
17 Africa’s rate of return in 2011 was 9.3%, compared to the 7.2 % reported at the global level and higher than that 
of emerging markets, such as Asia and Latin America, at 8.8% and 7.1%, respectively.
18 Based on World Investment Report (WIR) 2010.
19 See WIR 2013 (UNCTAD 2013)and Henn (2013) for discussions. 
20 Angola, Burundi, Djibouti, Equatorial Guinea, São Tomé and Príncipe, and Somalia.
21 See Blas (2013).
22 More information at http://www.uneca.org.
23 Based on the ECA Survey on Investment Agreements Landscape in Africa, 2014. Also see ECA (2013). 
24 There are other international investment agreements, including cooperation agreements, regional trade agree-
ments, or regional protocols with an investment chapter. Africa has signed those agreements, in particular re-
gional protocols dealing with investment issues. 
25 Though investment laws were enacted in the aftermath of independence in a number of African countries, not 
until the 1990s did many African countries actually see the relevance of FDI in their national development plans 
and strategies. See Akiwumi (1975) for a discussion on earlier investment law in Africa.
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26 South Africa stands out as the only country on the continent to have openly criticized the ISDS system and 
to have expressed general dissatisfaction with the very foundation of the ISDS system–BITs. The South African 
government also stands out as the only government in Africa that is taking active steps to limit exposure to the 
ISDS system by attempting to preserve domestic policy space while at the same time offering protection to for-
eign investors.
27 Those five paths include promoting alternative dispute resolution; tailoring the existing system through indi-
vidual IIAs; limiting investor access to ISDS; introducing an appeals facility; and creating a standing internation-
al investment court.
28 International Institute of Sustainable Development (IISD) Best Practices Series—October 2014. 
29 Those instruments include the New York Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (New York Convention), the International Convention on Settlement of Investment Disputes between 
States and Nationals of Other States (ICSID Convention), the Convention Establishing the Multilateral Invest-
ment Guarantee Agency (MIGA Convention), and the Agreement Establishing the African Trade Insurance 
Agency. 
30 This example relates to obligations that have not been foreseen as a result of treaty interpretation.
31 For a discussion, see Dugan et al. (2008), pp. 446–49. The proceeding was discontinued after the award had 
been issued in 1997 in favour of the investor, and both Burundi and Goetz agreed on a settlement in 2000. This 
case is an interesting example of how the interpretation of the court summarily and quickly determined, without 
deeper legal analysis, that this particular government action was tantamount to expropriation.
32 The award cited the practice for calculating compensation and interest used in Wena Hotels Ltd. v Egypt as the 
appropriate standard of international law.
33 These are disputes due to political instability and conflict.
34 The novelty of this particular award is that it has happened under the venue and rules of the Arab League from 
obligations emanating from the Unified Agreement for the Investment of Arab Capital in the Arab States, and in 
the absence of an existing BIT between Kuwait and Libya; it may be opening yet another dimension to which 
countries of a subgroup of African countries are subject.
35 The argument relates to how the wording of some of the BITs increases the potential liability of the state.
36 The tribunal proceeded to scrutinize the government’s approach to procedural and substantive aspects of those 
talks ( Johnson, 2014).
37 The argument was that the government had failed to protect the company against destruction and damage of 
its properties and installations as a result of armed force intervention and looting.
38 Among the known terminated BITs of Morocco are the ones signed with Belgium (1965), France (1975), Ger-
many (1961), and Spain (1989). South Africa has also terminated initial BITs with Belgium (1998), Germany 
(1995), Luxembourg (1998), Netherlands (1995), Switzerland (1995), and Spain (1998) and is currently dis-
cussing a bill to change investment legislation.
39 See De Gama (2014) Hurt (2013), and Khor (2014).
40 See Annex 5 for further background on the RECs in this area.
41 See also H. Van Roessel, 2014, The SADC Protocol on Finance and Investments: Summary of a comparison 
with Bilateral Investment Treaties, 2011. Available online at http://www.tralac.org/wp-content/blogs.dir/12/
files/2011/uploads/SADC_FIP_Summary_8March2011.pdf; accessed August 11, 2014.
42 See http://investmentpolicyhub.unctad.org/IIA, accessed August 15, 2014.
43 For the full text of the Supplementary Act and details of the Common Investment Market (CIM) vision, see 
ECOWAS Commission, 2009, ECOWAS Common Investment Market Vision, Abuja, Nigeria. Available online 
at http://www.ecobiz.ecowas.int/en/pdf/cim-vision-english-version.pdf; accessed August 5, 2014.
44 Those acts were the Supplementary Act A/SA.1/12/08 on community competition rules and the modalities 
for their application within ECOWAS and Supplementary Act A/SA.2/12/08 on the Establishment, Functions 
and Operation of the Regional Competition Authority for ECOWAS.
45 See http://www.comesa.int/attachments/article/28/COMESA_Treaty.pdf for the full text of the treaty; ac-
cessed August 3, 2014.
46 See http://investmentpolicyhub.unctad.org/Download/TreatyFile/3092 for the full text of the agreement; 
accessed August 3, 2014.
47 COMESA, Report of the Thirty Second Meeting of the Council of Ministers, Doc. CS/CM/XXXII/2, Febru-
ary 2014. 
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48 See Final Communiqué of the 18th Session of the Intergovernmental Committee of Experts (ECA 2014a).
49 See African Union (2013a and 2013b).
50 Ewelukwa Ofodile (2014)argues that the desire to radically transform the current status quo can be appreci-
ated in the dispute settlement provisions contained in regional protocol and in soft law instruments, such as the 
Investment Agreement for the COMESA Common Investment Area, the SADC Model Bilateral Investment 
Treaty Template, and even the SADC Protocol on Finance and Investment.
51 Ernst & Young, EY’s attractiveness survey: Africa 2014: executing growth, available online at http://www.
ey.com/Publication/vwLUAssets/EY-attractiveness-africa-2014/$FILE/EY-attractiveness-africa-2014.pdf; ac-
cessed August 20, 2014.
52 Local content should include issues such as a certain share of local procurement to support local industries and 
(b) recruitment of local professionals.

53 Ministries directly involved in the area of investment policy—such as the Ministry of Finance and Economic 
Planning; Ministry of Trade, Commence and Industry; Ministry of Infrastructure and Works; and Ministry of 
Foreign Affairs—were considered. The report also benefited from the information collected from investment 
promotion agencies.
54 Stakeholder consultation can be important towards achieving transparency in the negotiation process and for 
outcomes (e.g., the United States was not willing to negotiate the terms of the investment agreement it put before 
the EAC because it did not have congressional approval for deviations from its model).
55 South Africa has revised all its BITs in response to a cabinet decision requesting that the Ministry of Trade re-
view all the signed investment agreements. It has announced its decision to terminate three of its most important 
BITs: those with Germany, Switzerland, and the Netherlands.
56 Those issues include definition of investment; national treatment and/or most-favoured-nation treatment; 
non-convertibility and non-transferability risk of investments, gains, or proceeds; employment provisions and 
provisions on the movement of businesspersons; tax rebates and other monetary incentives; sectoral incentives 
or special regimes; expropriation and compensation; dispute mechanism or litigation/arbitration provisions for 
investment disputes; one-stop shop for investors; and avoidance of double taxation.
57 Most countries in which major investments are in the agriculture sector are marginalized at the bottom of the 
value chain.
58 Some countries are already exploring alternatives. In 2011, Mauritius established a new arbitration centre 
known as the Mauritius International Arbitration Centre. At the regional level, the SADC tribunal had been es-
tablished. 
59 The African Court of Justice, one of the AU’s principal organs, recently merged with the African Court of Hu-
man Rights and Justice. Though the Court needs the signature and ratification of all member states to become 
operational (44 members have signed the protocol and 16 have ratified it), as a pan-African institution it would 
naturally be recognized to judge disputes stemming from African BITs and even to issue legal opinions on the 
interpretation and meaning of clauses in existing BITs.
60 The table covers all BITs between African countries and OECD countries plus China, Russia, and Indiathat are 
in force and for which the treaty texts could be found. The data was extracted from the original treaty texts. The 
main source for the treaties was the UNCTAD International Investment Agreements database. Missing treaties 
were researched from official sources.
61 This column reflects the time period by which BITs are automatically renewed at the end of their original peri-
od of validity; “until terminated” means that the BIT stays in force indefinitely (or until it is terminated by one of 
the parties) after its initial validity has lapsed.
62 In this column, “until terminated” means that the BIT has lapsed its initial validity and is currently in force un-
til one of the parties terminates it.
63 This column shows the deadlines by which notice of termination has to be given by one of the parties to avoid 
the next automatic renewal(i.e., to ensure termination at the end of the current validity).
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Africa has seen a positive trend in investments inflows in recent years due to factors such as its 
growth performance over the last decade, its rising consumer market and middle class, high 
rates of return on investment, coupled with existing natural resources and recent discoveries 
of minerals, gas and oil. Foreign Direct Investments (FDI) continue to be a leading source of ex-
ternal finance for many developing countries, including those in Africa. Although net FDI flows 
to Africa have increased more than five-fold from USD 9.6 billion in 2000 to USD 54 billion in 
2014, the share of Africa in global FDI remains limited at 4.4% in 2014. In order for the continent 
to achieve its goal of structural transformation, a boost in investment flows, of which FDI is an 
important source, is necessary.  However, there are a number of challenges that affect increased 
FDI flows to Africa, including poor infrastructure networks. The good news is that African gov-
ernments have initiated bold reform agendas in order to improve the investment climate and 
attract foreign investment, and that there are already signs of progress. Many African countries 
have opened up their economies and dismantled regulatory barriers to foreign investment. 
Across the continent policies that protect investments from expropriation have been adopted. 
Some countries have gone further to establish one-stop shops aimed at promoting and facilitat-
ing investments. African countries have also signed a host of bilateral investment treaties (BITs).  
However, there are doubts as to whether such treaties are really an effective vehicle to increase 
FDI flows. Little is known about the role bilateral investment treaties have played in attracting 
investments which promote development. Furthermore, there are concerns that such agree-
ments often confer more protection and rights to foreign investors, skewing conditions in det-
riment of domestic or third party investors and exposing member States to legal disputes. This 
publication aims to shed light and contribute to the policy dialogue on the experience of BITs in 
Africa and on the risks that restrict countries’ policy space and legitimate public policy making.  
The publication addresses topics including the prevalence, scope, application and contribution 
of BITs to investment in Africa, and the extent to which regional integration is being addressed 
in these agreements.  The publication offers informed lessons on how governments should ap-
proach and craft future BITs including regional models, with a view to minimizing costly disputes 
arising from the implementation of these agreements and allow countries some policy space to 
pursue their national and regional transformation objectives.


