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Africa is no longer a risk-prone region. Or should we
rather say it should be considered so? Indeed a lot
has changed and many consider that the prospects
for Africa to become the next frontier for investments
are real. Bolstered by improved governance, stable
and improving macro-economic conditions, invest-
ment-friendly policies, dynamic and burgeoning
population and urbanization, and abundant natural
resource endowments, the continent is being redis-
covered by investors. These factors have contributed
to changing perceptions.

Countries can be attractive for good or bad reasons.
Good reasons are the ones that appeal for long term
and reliable business initiatives or endeavours. But,
as we are all too familiar, many places are fantastic
opportunities for predatory and unsustainable activi-
ties. The latter contributes to associate Africa to a bad
branding. Such investors prefer for the competition
to stay at bay by pronouncing pessimistic views and
amplifying how much difficult and risky it is to do
business in Africa. Fortunately, this simplistic risk as-
sessments are being challenged.

Despite negative perceptions remaining, the recent
period has seen increasing investments moving into
Africa, because investors see opportunities in the con-
tinent and appreciable internal rates of return. The

Vil

Foreword

region still needs greater levels of investments than
ever before to support its development and transfor-
mation, so attracting increased FDI will continue to
remain an important objective.

The continent needs FDI to bolster such strategic
sectors as infrastructure, energy, and the beneficia-
tion of mineral resources. Sound national investment
policies are key in attracting both foreign and domes-
tic investment. Consequently, most African govern-
ments have been keen to encourage and facilitate FDI
by signing bilateral investment treaties (BITs), while
reinforcing the regulatory environment for these in-
vestments. This has not stopped a number of African
countries facing punitive actions arising from dis-
putes in the implementation of these BITs, leading
some countries to review and renegotiate their terms.

This publication aims to shed light and contribute
to the policy dialogue on the experience with BITs
in Africa and on the risks that restrict countries’ pol-
icy space and legitimate public policy making. It of-
ters informed lessons on how governments should
approach and craft future international investment
agreements, including regional models. The goal
should be to minimize costly disputes and allow
countries policy space to pursue their national and
regional transformation objectives.

L

Carlos Lopes

Executive Secretary, Economic Commission

for Africa



Executive Summary

Investment in Africa has surged in recent years due
largely to its growth performance in the last decade,
its rising consumer market and middle class, high
rates of return on investment, as well as natural re-
sources wealth. These pull factors for investment have
been boosted by an increasing demand for its natural
resources, especially from emerging economies. The
continent’s share of global foreign direct investment
(FDI) reached 4.4% in 2014. At the regional level,
West Africa had the highest share (24%), followed
by Central Africa (23%) and North Africa (21%).

But although prospects for increased investment
have improved, the perception of Africa as a “risky”
investment destination is still deeply ingrained
among some foreign investors. To overcome this
attitude, many African countries have reduced regu-
latory barriers to foreign investment and signed nu-
merous agreements to attract more investment.

Yet the impact of these efforts on economic and so-
cial development in Africa remains contested. The
region’s experiences are a mixture of good and bad,
and little is known about the role of investment
agreements in attracting FDI. Furthermore, it is of-
ten argued that such agreements favour foreign over
domestic investors, reducing potential benefits and
the policy space for development in Africa.

Against this backdrop, the African Union Confer-
ence of Ministers of Trade in 2013 identified the
need to critically examine international investment
agreements and the extent to which they may help
Africa industrialize and develop. As a consequence,
the United Nations Economic Commission for Afri-
ca (ECA) has initiated policy work on international
investment agreements in Africa. The findings of this
report provide some answers to the questions raised
by the Conference and contribute to the debate on
how Africa may better harness investment for its eco-
nomic and social transformation.

Vil

Overview of international
investment treaties

The world has witnessed a surge in international in-
vestment treaties over the past two or three decades.
Legal instruments have been developed bilaterally,
regionally, and globally. Though their scope varies
widely, all share elements of investment protection
and promotion.

Trade-Related Investment Measures
(TRIMs) Agreement

TRIM:s plays an important role in today’s multilater-
al trading system, concentrating on investment mea-
sures affecting trade in goods. In addition to TRIMs,
commercial and individual investments are covered
by the General Agreement on Trade in Services
(GATS). All World Trade Organization (WTO)
members are bound by the investment provisions
of TRIMs and GATS, including all 42 African WTO
members. However, because the commitment lev-
el of these countries varies—that is, their access to
markets and national treatment—so does progress
in spreading investments across the continent.

Nine African countries are taking steps to join the
WTO. The process is lengthy—some countries have
been working at it for more than a decade.

Organisation for Economic Co-
operation and Development (OECD)
investment-related instruments and
initiatives

The OECD Declaration on International Investment
and Multinational Enterprises is a formal commit-
ment to improve the investment climate, promote
social and economic contributions by multination-
al enterprises to society, and reduce the constraints
they face. The Declaration is an open agreement,
adopted by all 34 OECD countries as well as 12
non-members, including three African countries—
Egypt, Morocco and Tunisia.

Another important OECD document is the Code
of Liberalisation of Capital Movements. This legally
binding instrument consists of progressive, non-dis-
criminatory rules loosening constraints on invest-
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ment, employment, and on the provision of services.
In 2012, the OECD Council agreed to delegate full
decision-making powers to the Investment Commit-
tee, which will be enlarged to include non-members.
In the near future, African countries that have ad-
opted other OECD legislation are also expected to
adopt the Code.

Other multilateral investment

frameworks relevant to Africa

Fifty-three African countries are members of the
Multilateral Investment Guarantee Agency (MIGA),
and 4S5 have ratified the Convention of the Interna-
tional Centre for Settlement of Investment Disputes
(ICSID). African countries are also represented in

the United Nations Commission on International
Trade Law (UNCITRAL).

There are also guidelines, principles, and draft instru-
ments focused on investment policies. Non-binding,
they aim mainly to assist countries in formulating
investment policies or in building governance ele-
ments into existing policies and regulations. Some
examples are the UN Code of Conduct on Trans-
national Corporations, the UN Guiding Principles
on Business and Human Rights, the International
Labour Organization (ILO) Tripartite Declaration
on Multilateral Enterprises, the World Bank’s In-
vestment Guidelines, and the UNCTAD Investment
Policy Framework for Development.

Overview of treaties
concerning bilateral
investment and double
taxation

African countries are trying hard to improve their
investment climates. Among those efforts, bilateral
investment treaties (BITs) and double taxation trea-
ties (DTTs) are used to attract investment. Tradition-
ally, African countries signed such agreements with
countries outside Africa, in particular those that had
controlled them as colonies.

The first BIT between two African countries was
signed in 1982 by Egypt and Somalia. By then Af-
rican countries had already signed 110 BITs with
non-African countries. The signing of DTTs among
African countries started in 1956 with an agreement
between South Africa and Zambia. Similarly to the
trend of BITs, once African countries gained inde-

pendence, DTTs served the dual purpose of setting
standards that would allow the repatriation of capital
without double taxation while strengthening recog-
nition of the statehood of newly independent Afri-
can countries.

Africa’s involvement in BIT
disputes

By standard practice, BITs contain provisions for
settling investment disputes. Some of the first-gen-
eration BITs focused solely on state-to-state dispute
settlement. More recent BITs also incorporate inves-
tor-to-state arbitration, which allows private inves-
tors to submit a claim against the host country.

African countries have been involved in 111 invest-
ment dispute cases, or roughly one-fifth of all docu-
mented, treaty-based cases between 1972 and 2014.
Sixty-eight cases have received an award, been set-
tled, or been discontinued (often due to lack of ju-
risdiction) and are considered concluded. About 44
cases are pending, with some cases dating as far back
as 2004. In virtually all reported cases, the claim-
ant has been a company invoking the violation of a
BIT. Among African countries, Egypt is respondent
in the largest number of cases (25) and ranks third
globally on International Centre for Settlement of
Investment Disputes (ICSID) dispute settlement.
It is followed by the Democratic Republic of Congo
(DRC)(8 cases), Algeria (6 cases), and Guinea (S
cases).

African regional investment
treaties and initiatives

Some regional economic communities(RECs) have
signed regional regulations that relate to invest-
ment. Among these are the Investment Agreement
for the COMESA Common Investment Area, the
Supplementary Act adopting Community Rules on
Investment and the Modalities for their Implemen-
tation with the Economic Community of West Af-
rican States (ECOWAS), and the Southern African
Development Community (SADC) Protocol on Fi-
nance and Investment. The East African Communi-
ty (EAC)and SADC have developed model laws on

investment.

In SADC, the Protocol on Finance and Investment
(FIP) came into force in 2010. FIP is a comprehen-
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sive document covering all areas typically covered
by BITs and additional annexed issues. According
to the FIP, investment in signatory states is protect-
ed against uncompensated expropriation. Investors
are also guaranteed most-favoured nation (MFN)
treatment, but not national treatment. FIP grants in-
vestors the right to employ key personnel from any
country. For free movement of capital, the FIP is
worded rather cautiously, calling on state parties to
“encourage the free movement of capital” The SADC
“Model BIT” tries to reflect a balanced approach be-
tween member states’ development objectives and
investor interests. Thus, while it contains substantive
provisions to protect investors, it also provides for
obligations of investors regarding corruption, envi-
ronmental and social impacts, transparency, and hu-
man rights and labour standards, among other areas.

In ECOWAS, a Supplementary Act A/SA.3/12/08
on the Common Investment Rules for the Commu-
nity was adopted in 2008. As is customary in BITs,
the Supplementary Act includes protection against
uncompensated expropriation. ECOWAS investors
are guaranteed free transfer of assets, which includes
in essence all payments related to the investment. In
investor—state and state—state disputes, the parties
can refer their case to a national court or tribunal or
to the ECOWAS Court of Justice. The Supplementa-
ry Act is different from most BITs in that it contains
a designated chapter on “obligations and duties of in-
vestors and investments”. These include a provision
for a “pre-establishment” environmental and social
impact assessment. The investor obligations also in-
clude “post-establishment” requirements, including
the protection of human rights and respect for fun-
damental labour standards. Some of these investor
obligations are mirrored in the subsequent chapter
on “host state obligations”, which also calls on mem-
ber states to refrain from competing against each
other using investment incentives.

In COMESA, the Investment Agreement for the
COMESA Common Investment Area (CCIA) was
adopted in 2007. This agreement aims to attract
higher levels of investment from within and outside
the region, but has not yet been enforced.

In EAC, the East African Model Investment Code
was adopted in 2006. This document is not legally
binding, but is rather a reference guide for the design
of national investment policies and laws. Its goal is

to improve the business climate in the EAC region
and to harmonize investment laws and policies of
member states. The Model also includes provisions
for the free transfer of assets and protection from un-
compensated expropriation. According to the code,
investors can apply for an investment certificate to
the designated national investment agency. In 2010,
the Protocol on the Establishment of the EAC Com-
mon Market came into force. It provides for freedom
of movement of goods, labour, services, and capital,
with provisions on investment including protection
and harmonization of tax regulations.

Towards an African
Continental Investment
Code—a survey

A natural question arising from the regional initia-
tives—and from their limitations—is whether a
common investment code at continental level would
be desirable. If so, what legal and policy framework
would be required, and does Africa already fulfil
some of the preconditions for an African Continen-
tal Investment Code and other regional investment
codes on the continent?

Such codes would assist in simplifying investment
rules and regulations, making them clearer and eas-
ier to understand, creating an environment more
conducive to investment. But as foreign investment
flows into Africa and economies grow, capital con-
trols and liquidity are becoming important issues.
Establishing continental or regional investment
codes should help here and in raising low intra-Afri-
can investment.

In line with the recommendations of the Ninth AU-
RECs-ECA-AfDB Committee meeting held in Ad-
dis Ababa, Ethiopia, in January 2012, the African
Union Commission undertook a study on drafting
a Pan-African Investment Code, based on interna-
tional best practice, to establish a business climate to
stimulate investment at national, regional, and con-
tinental levels, and to develop a roadmap and strat-
egy on how African countries can adopt this code
to their own contexts. The study’s primary objective
was to find the elements of an enabling environment
in the sectors that have the greatest potential to pro-
mote economic and social development in Africa.
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Deepening regional integration significantly enhanc-
es the attractiveness of Africa as an investment des-
tination. Well-known issues concerning fragmented
markets, small market sizes, and heterogeneous regu-
latory environments can be overcome by harmoniza-
tion and integration, while regional cooperation can
help avoid any “race to the bottom” in investment in-
centives. Finally, removing these obstacles can help
unlock the potential for intra-African investment,
which already accounts for 23% of FDI projects on
the continent.

Findings

The study’s survey results highlight some of the key
challenges for investment in Africa. These include
poor infrastructure, tariff and non-tarift barriers,
limited movement of persons and capital, high trans-
action costs, high risk perception, limited access to
credit, and rent seeking. Most respondents indicated
that some BITs need to be reviewed, given this con-
text of new economic challenges and country-specif-
ic needs.

Many respondents indicated that investment treaties
do not necessarily bring in much investment. Many
respondents pointed out that BITs may be political-
ly motivated, and more investment is coming from
countries without a BIT (e.g, China). Sound poli-
cies need to be put in place first, the most important
policy areas being competitiveness, availability of
capital, government regulations and policies, politi-
cal and economic stability, and regional integration.

According to survey respondents, investment agree-
ments need to include key areas such as market ac-
cess, access to finance, access to land and proprietary
rights, investment incentives, infrastructure, envi-
ronmental compliance, and employment and labour
practices. About 34% saw little importance in includ-
ing employment and labour practices in investment
agreements. Eleven of the 29 countries responded
that investment agreements should not include is-
sues relating to land because of their complexity.
Investment promotion agencies in some countries
have helped to improve the business climate.

Most respondents saw little connection between
investment in Africa and global value chains. Many
African countries are suppliers of raw materials and
most finished products are processed outside the
continent. Some 69% of respondents considered

Xl

their country at the bottom of the value chain, 23%
intermediate, and only 8% at the higher end.

Africa has in the past been associated with high levels
of poverty, conflicts, corruption, and heavy depen-
dency on aid. The data to change this perception ex-
ist. For instance, five of the 12 fastest-growing econo-
mies in the world are in Africa, FD1 is five times what
it was a decade ago, and there is an emerging middle
class. Africa is now the second most attractive invest-
ment destination in the world according to global
business leaders. However, survey respondents still
telt that a high risk perception is an obstacle for for-
eign investment.

A great majority of respondents cited high risk per-
ceptions, high transaction costs, inadequate infra-
structure, and tariff and non-tariff barriers as main
challenges for inward investment. Yet 17 countries
did not believe that existing restrictions on invest-
ment are a major challenge. Respondents were divid-
ed about the free movement of capital: about 44%
telt that it was not a major issue, 56% did.

Conclusions and policy
recommendations

African leaders are increasingly recognizing that in-
vestment is key to Africa’s growth and transforma-
tion. If it is channelled well, it can expand produc-
tive capacity, generate jobs, and boost incomes and
finance development.

Hence the number of treaties—854 BITs and over
400 DTTIs—all sharing elements of investment pro-
tection and promotion, and most geared towards
attracting FDI. But most BITs are with countries
outside the continent. The survey results reveal that
respondents see only an ambiguous link between
BITs and investment.

Some of the concerns of African governments, and
possible solutions, are listed below:

« The focus of BITs has mainly been towards
protecting investors and their investments.

« African governments are worried about
their responsibility and potential liability ac-
cording to existing agreements.
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It is important to understand what type of
dispute settlement provisions exist in BITs.

An emerging consensus is that, rather than
relying on BITs exclusively, African coun-
tries should consider regional approaches
to assist in the development of a legal frame-
work for foreign investment.

An African strategy is needed to stocktake
African cases, which will lead to treaty nego-
tiations and renegotiations.

African countries thus need to develop a framework

to attract more investment from within and outside

the continent. The following policy recommenda-

tions are proposed:

Countries need to look at the wording of
provisions being negotiated with their coun-
terparts to ensure that a balance is struck
between protecting investors and giving
government sufficient policy space for de-
velopment objectives.

Wl

Such agreements must not lead to the
crowding out or discriminatory treatment of
domestic and regional investors.(They often
face unfair conditions due to the “layers” of
standards of treatment that foreign investors
obtain from BITs.)

Termination “in self-interest” is not a new
approach. Countries have terminated BITs
in the recent past, e.g., South Africa.

The continent could consider a pan-Afri-
can solution such as the African Court of
Justice. This court would also be used for
the proposed Continental Free Trade Area
(CFTA),which is to be set up by an indica-
tive date of 2017.

Given the ambiguity on BITs’ effects on in-
vestment in Africa, further research may be
required in the future on which to base more
policy recommendations.
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Overview of international
investment treaties

The world has witnessed a surge in international investment treaties over the past two or three
decades. Legal instruments have been developed bilaterally, regionally, and globally. Though
their scope varies widely, all share elements of investment protection and promotion.

The Trade-Related Investment Measures Agreement (TRIMS) concentrates on investment measures affecting trade
in goods. In addition to TRIMS, commercial and individual investments are covered by the General Agreement on
Trade in Services (GATS). All World Trade Organization (WTO) members are bound by the investment provisions of
TRIMS and GATS, including all 42 African WTO members. Nine African countries are taking steps to join the WTO
(Algeria, Comoros, Equatorial Guinea, Ethiopia, Liberia, Libya, Sdo Tomé and Principe, Seychelles, and Sudan.). The
process is lengthy—some countries have been working at it for more than a decade.

The OECD Declaration on International Investment and Multinational Enterprisesis a formal commitment to
improve the investment climate, promote social and economic contributions by multinational enterprises to
society, and reduce the constraints they face. The Declaration is an open agreement, adopted by three African
countries—Egypt, Morocco, and Tunisia.

The OECD Code of Liberalisation of Capital Movements, a legally binding instrument, has progressive,
non-discriminatory rules loosening constraints on investment, employment, and the provision of services. African
countries that have adopted other OECD legislation are also expected to adopt the Code.

Fifty-three African countries are members of the Multilateral Investment Guarantee Agency (MIGA), and 45 have
ratified the Convention of the International Centre for Settlement of Investment Disputes (ICSID).

African countries are also represented in the United Nations Commission on International Trade Law (UNCITRAL).

Xl
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Dealing with concerns about BITs

African countries need a framework to attract more investment from within and outside the
continent.

]
Look at the wording of the provisions being Be sure not to crowd  Consider a Commission
negotiated with counterparts to strike a out or discriminate pan-African solution,  further research as
balance between protecting investors and against domestic and  such as the African a basis for policy
giving government sufficient policy space for regional investors. Court of Justice. recommendations.

development objectives.

Challenges hampering regional and national
investments in Africa

Note that 17 countries did not believe that existing restrictions on investments are a major challenge.

M Yes M NO
High risk High Inadequate Existing Tariff/nontariff Free movement Other
perception transaction infrastructure restrictions on barriers of people and
in Africa costs investments capital

Source: ECA Survey on Investment Agreement Landscape in Africa, 2014.

Importance of value chains in various sectors

Value chains are important in all the economic sectors under review, with increasing technology
transfer and diversifying production capacity topping the ranking.

30

il

o

v

o

v

é rJi

Increasing Access to Upgrading Expanding Attracting Diversifying Generating
technology new the human regional greater production employment
transfer markets skills economic ties investment capacity

Source: ECA Survey on Investment Agreement Landscape in Africa, 2014.
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Africa’s involvement in BIT disputes

African countries have been involved in 121 investment dispute cases, or roughly one-fifth of all

documented, treaty-based cases (and, in a few instances, contract-based cases) between 1972 and
2014.

A total of 68 cases have 43 cases are
received an award, been pending, with some
settled, or been discontinued cases dating as far
and are considered back as 2004.

concluded.

Among African countries, Egypt is the respondent in the largest number of cases
(25), followed by the Demogratic Republic of Congo, Algeria, and Guinea.

370 TN I

Egypt Democratic Republic Algeria Guinea
of Congo

Mispricing to evade taxes

BITs and DTTs may ultimately facilitate capital siphoning from the continent to the original source of
FDI.DTTs can lead to tax evasion, through mispricing activities to bloat operating costs. Such evasion
has resulted in tax rebates as well as transfer pricing to benefit from low taxes on profits and high
taxes on costs based on differences in taxing structures across countries.

Losses from mispricing FDI inflows in ODA
natural resources 2014
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An estimated US$ 50 billion is lost to Africa as a result of mispricing of natural resources, almost
matching total FDI inflows to Africa in 2014 and twice what Africa receives in official

development assistance.
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The investment climate in Africa has experienced
great dynamism during the past two decades. A shift
towards a more positive view of foreign direct in-
vestment (FDI) has led to significant changes in the
investment policy framework. African governments
have implemented numerous reforms targeted at
attracting foreign investors, including domestic re-
forms, regional integration initiatives, and bilateral
investment treaties (BITs) with potential FDI source
countries.

Recently, the continent has become more engaged
in investment issues for several reasons. First, policy-
makers have increasingly recognized that investment
is a key driver for economic growth and sustainable
development. It can greatly improve productive ca-
pacity, generate jobs, and boost incomes. Second, as
most investment in Africa has focused on only a few
sectors—mostly extractive industries—the conti-
nent should initiate policies aimed at attracting in-
vestment in other sectors. Third, Africa’s struggle to
finance its development agenda and investment (in-
ternational and domestic) is crucial in filling this gap.

Investment in Africa faces challenges, including
weak infrastructure. Infrastructure is vital given the
catalytic role of, for example, transport and energy
in transforming the economy by unlocking mar-
ket potential. But investment needs for infrastruc-
ture are estimated at US$ 93 billion a year, against
US$ 45 billion spent (World Bank, 2010). Hence,
plugging this gap is a priority for most countries, and
initiatives are in place to facilitate such investment.

Africa has seen a surge in investment inflows in re-
cent years largely because of its growth performance
over the last decade, rising consumer markets and
middle class, and high rates of return on investment,

Introduction

coupled with its abundant natural resources, includ-
ing recent discoveries of minerals, gas, and oil. These
intrinsic endowments are major pull factors for in-
vestment against a backdrop of increasing demand
for Africa’s natural resources from emerging econo-
mies such as the BRICS.”But the continent has tradi-
tionally failed to use these abundant resources well,
given its weak savings and capital base, creating an
opening for foreign investors.

African countries have an enormous potential to
change the livelihoods of millions of their people
and lift them out of poverty. While foreign aid is a
strong weapon against poverty, greater investment
would provide long-term solutions. Aware of this
potential, African leaders are trying hard to make the
continent the next haven for investment, including
harmonizing regulations among regions; reducing
tax from multiple jurisdictions; improving infra-
structure, especially energy sectors and transport;
tackling governance and political issues; and im-
proving macroeconomic conditions.

These efforts were needed because, until recently,
the continent did not attract much investment rel-
ative to other regions of the world (Africa received
less than 5% of global FDI between 2007 and 2013).
But although investment has surged, FDI is still
overwhelmingly in extractive industries, especially
minerals, gas, and oil; and because these industries
have minimal links to local economies, FDI has not
elevated these millions of people out of poverty. Afri-
can countries should therefore guide—even push—
investors into productive sectors such as manufac-
turing and agriculture, but to reap the rewards fully
they first need to reform their investment codes and
streamline bureaucratic procedures for approving
new investment projects.
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Despite the recent investment surge, the percep-
tion of Africa as being a “risky” investment remains
deeply engrained in the minds of many investors,
anchored on the belief that Africa is a continent of
poverty, hunger, and incessant strife. Global media
sometimes reinforce this attitude by focusing more
on Africa’s problems than on its economic and social
gains. Still, Africa is changing and has started telling
its own story—that the continent is moving forward.

Many countries have, for example, reduced regulato-
ry barriers on FDI, overhauling their laws to allow
greater freedom and protection for investors and
private-sector participation more widely. Other ef-
forts include accelerating approval procedures via
one-stop shops for investors, as well as increasing
intellectual property rights protection. And African
countries have signed many investment agreements,
especially since the 1990s. But as perceptions of po-
litical instability and corruption linger among many
potential investors in Africa, further measures are
necessary to improve governance. Closer and more
productive collaboration between business and gov-
ernment will also help to encourage FDI.

But the impact of all these efforts on economic and
social development in Africa remains debatable. For
instance, little is known, or has been proved, about
the role of investment agreements in attracting in-
vestment. Furthermore, it is often argued that such
agreements confer more protection and rights on
foreign investors, skewing conditions to the detri-
ment of domestic or third-party investors and reduc-
ing potential benefits for Africa, as well as exposing
member states to legal disputes.

The benefits of regional integration for FDI, how-
ever, are clearer. Promoting regional investment
and trade by opening up cross-border and region-
al business opportunities will create markets with
greater critical economic mass, coherence, and den-
sity. However, the benefits will only be realized with
heavy investment both in transport infrastructure to

move goods and services across regions, and in re-
gional energy pools, to support manufacturing and
other industrial subsectors.

Why then, despite huge investment coming into
Africa, is poverty still so high and widespread and
education and health infrastructure so inadequate,
with millions of children still going to bed hungry?
One reason, as mentioned above, is that much in-
vestment is still in the “wrong” sectors, such as oil,
gas, and minerals. Another is that Africa too often
accepts unethical investments that stifle efforts to
foster inclusive growth, reduce poverty, and enhance
food and nutrition security. Finally, some investment
is neither transparent nor accountable, costing many
African governments estimably huge sums of money.

To try to resolve this conundrum, ECA undertook
a policy survey on the landscape of international
investment agreements in Africa. Drawing on this
survey, this report seeks to contribute to the policy
dialogue on BITs and how they can help accelerate
Africa’s economic and social transformation. It also
examines regional approaches to such treaties and
the need to harmonize legal frameworks (particu-
larly for trade and investment) given the moves to-
wards regional integration among the regional eco-
nomic communities (RECs).

This report, looking at these matters in far more de-
tail, is structured as follows: Chapter 2 looks at the
dynamics of investment in Africa; Chapter 3 pro-
vides an overview of international investment trea-
ties; Chapter 4 gives some historical background
and statistics on BITs and double taxation treaties
(DTTs) between African countries and the rest of the
world, and between African countries themselves;
Chapter S examines BIT disputes involving African
countries; Chapter 6 discusses African regional in-
vestment treaties and instruments; Chapter 7 anal-
yses the survey findings; and Chapter 8 concludes
with policy recommendations for consideration by
member states.
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BITs and DTTs

Although Africa saw a steep drop in FDI in 2010 —to around US$ 44 billion from about US$ 54 billion in 2009—due
to the global economic and financial crisis, its share of global FDI projects reached 4.4% in 2014, at US$ 54 billion.
West Africa had the highest share (24%), followed by Central Africa (23%) and North Africa (21%).
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Source: UNCTADStat online database, http://unctadstat.unctad.org/.

The rise of BITs and DTTs

Africa experienced a marked rise in the number of BITs and DTTs in the mid-1990s, as did the rest of the world.
More important, some of the early agreements have been the basis (or model) for many of subsequent investment
agreements and instruments that still prevail in many African countries.
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Source: Constructed on the basis of data from UNCTAD's Database of DTTs and Investment Policy Hub,
http://investmentpolicyhub.unctad.org/llA/liasByCountry#iialnnerMenu

Note: This surge was mainly driven by the traditional trade and investment partners of the continent, reflecting the colonial linkages
and heritage. They were primarily geared to protect and lock in vested investment interests of developed-country partners already
prevalent in the region, in particular for sectors such as the minerals and natural resource extraction industries.
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What treaties cover

The investment-agreement landscape covers almost all the areas in the questionnaire, except ceilings on
investments. Of the 29 countries, 20 indicated that their national regulations/policies on investments do not cover
ceilings. Many countries are exercising flexible monetary policy, so investors are free to transfer any amount of

capital when establishing a business.
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The rest of the world dominates
African signatories of BITs with the rest of the world surpass intra-African signatories. Africa has signed 854 BITs,
both within the continent and internationally.

M BITs with Row
M Intra-African BITs

Egypt Morocco Tunisia Algeria South Africa Mauritius

Source: ECA compilation based on data from UNCTAD Investment Policy Hub online database, accessed June 2015,
http://investmentpolicyhub.unctad.org/lIA (RoW= “rest of world")

‘Sound policies are essential

Investment treaties do not necessarily bring the much-needed investments in their countries, and sound policies
are needed to attract more investors. Some bilateral treaties are oriented toward political considerations rather
than investment, and some countries have engaged in BITs just to enhance political ties. Some countries were
receiving more investment from countries without investment agreements. So countries need to do more than
sign BITs.
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Source: ECA Survey on Investment Agreement Landscape in Africa, 2014.
*Note: “Other” includes a reference to the existing legal and regulatory framework and utilities.

4



investment in Africa

After a long period of economic stagnation and bad
perceptions abroad, Africa’s image started to change
in the 21st century. The continent has many growth
opportunities and has become a magnet for invest-
ment, driven by improved governance, better mac-
roeconomic policies, abundant human and natural
resources, urbanization and the rise of the middle
class, steady population growth, good economic
performance, rising FDI, and huge market potential.
Of the 15 fastest-growing economies in the world,
10 are in Africa. This resurgence has led to growing
recognition of Africa as an emerging market and a

potential global growth pole, ready for economic
take-off.

Unleashing these pent-up opportunities and making
the continent the destination of choice for invest-
ment will, however, require decisive government ac-
tions to strengthen governance institutions; reform
agriculture; accelerate technology acquisition and
invest in innovation; invest in human and physical
capital; promote exports and accelerate regional in-
tegration; and mobilize resources. Economic trans-
formation is also vital.

In recent years, Africa’s macroeconomic perfor-
mance has been strong and stable, as reflected in eco-
nomic growth averaging 4-6% over the last decade.
An increasingly stable and predictable environment
has reduced political and economic risks for busi-
nesses considering investing, whether local or mul-
tinational. The rate of return on investment in Africa
today, adjusting for real and perceived business risks,
is higher than in any other developing region (Rox-
burgh, Dérr, Leke, et al.,2010).

The continent’s huge quantity of natural resourc-
es provides opportunities for high rates of return.

The dynamics of

Among these resources are about 12% of the world’s
oil reserves and 40% of its gold, and vast amounts of
arable land and forests. There is a strong demand for
these natural resources (especially oil and minerals)
from emerging markets such as China and India.

Africa has a large and growing population, with a
potentially integrated market size of about 1 billion
people, including a burgeoning youth share. The
number of middle-class households, too, is set to
rise by almost 50% between 2010 and 2020. Africa’s
combined consumer spending power is projected to
increase from US$ 860 billion in 2008 to more than
US$ 1.3 trillion by 2020, with 128 million house-
holds possessing discretionary income (Roxburgh,
Dorr, Leke, et al.,2010).

At the continental level, there is growing recognition
of the need for intensified intra-African cooperation
and integration, as evidenced by the decision of the
January 2012 African Union(AU) Summit to fast-
track the establishment of a continental free trade
area (CFTA) by an indicative date of 2017. The re-
alization of the CFTA would be a major stepping
stone towards the Abuja Treaty’s vision of an Afri-
can Common Market by 2023. Regional integration
bears the promise of Africa broadening its economic
and market space that will allow for investment in
scale production and open up opportunities for im-
portant trade and investment complementarities. If
exploited, these opportunities would allow for val-
ue chain creation within Africa, which will generate
much-needed employment and income generation
for the poorer segments of society.

Recognizing infrastructure as a vital asset for invest-
ment, Africa is also working towards overcoming
infrastructure constraints to advance the continent’s
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interconnectivity through the Program for Infra-
structural Development in Africa (PIDA). Coun-
tries, collectively and individually, are implementing
key transport and trade facilitation measures, includ-
ing single windows and one-stop border posts.

Despite setbacks among individual African econo-
mies, analysis suggests that Africa has strong long-
term growth prospects, propelled by external trends
and internal changes. From 1970,’ the total amount
of FDI into Africa was about US$ 1.26 billion, which
rose to about US$ 54 billion by 2014. But its deter-
minants (beyond extractive industries) are hard to
analyse, especially because some countries receiving
FDI impose numerous restrictions to protect and
foster domestic industries and to prevent the out-
flow of foreign exchange. Restrictions encompass
local content, manufacturing, the trade balance, do-
mestic sales, and remittances.

And as seen, Africa’s growth has not translated into
higher incomes and jobs. So what can African coun-
tries do to achieve middle-income status? They need
a sustained flow of development finance, primari-
ly because they have a low savings ratio—certainly
relative to East Asia and Pacific and most middle-in-
come countries—and so many of their development

plans remain underfinanced. In short, they need to
attract more and better-targeted FDI.

2.1 Current foreign investment
flows

FDI into Africa has surged over the last decade—
and this trend is likely to continue. The only difh-
culty for many investors is where to invest given the
multiple factors attracting investment. The sheer
size of the continent can prove daunting for many
investors, as are the plethora of rules, regulations,
stakeholders, and market dynamics across its 54
countries. There is no template for “doing business
in Africa”. Although Africa saw a steep drop in FDI
in 2010—to around US$ 44 billion from about
US$ 54 billion in 2009—due to the global econom-
icand financial crisis, its share of global FDI projects
reached 4.4% in 2014, at US$ 54 billion, as shown in
Figure 1. Regional FDI flows in 2013 and 2014 are
shown in Figure 2. Figure 3 shows the top 10 FDI
recipients in those two years combined.

Countries with extractive industries (minerals, oil,
and gas) attract the most FDI (Table 1), though
information from the survey (Chapter 7) indi-
cates that the manufacturing industry as well as

Figure 1: FDI trends, 2009-2014, Africa and its five regions(US$ billion)
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Figure 2: FDI by region, 2013 and 2014
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Figure 3: Africa’s top 10 recipients of FDI, 2013-2014(US$ billion)
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Source: Compiled from UNCTADStat online database.

services are also showing potential. Between 2009

and 2011, some of the top 10 saw a decline in FDI

due to the global crisis, though the economy be-

gan to improve in 2012 (but not in Nigeria and the
DRC). Mozambique is showing greater potential
in attracting FDI. Due to political unrest in North
Africa, Algeria’s FDI inflows dropped by nearly half
from 2011 to 2012.
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South Africa registered the highest FDIinflows in 2013,
followed by Mozambique. And despite a steep fall from
2011 to 2013, Nigeria stands third in 2013. Zambia,
though landlocked, is attracting more FDI, driven by its
copper resources. Ghana is moving up the list and has
turther potential, reflecting discovery of a major oil and
gas field off the coast in 2007. The resulting improve-
ment in the economy is already evident there.*
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Table 1: Africa’s top recipients of FDI inflows, 2008-2013 (US$ billion)

Countries Years

South Africa 9.209 7.502
Mozambique 0.592 0.893
Nigeria 8249 8.650
Morocco 2487 1.952
Ghana 1.220 2.897
Sudan 2.600 2.572
Congo,Dem. Rep. 1.727 664
United Rep. of Tanzania 1.383 953
Zambia 0.939 0.695
Algeria 2632 2.746

3.636 4.243 4.559

1.018 2.663 5.629 5.935
6.099 8915 7127 5.609
1.574 2.568 2.728 3.358
2.527 3.222 3.293 3.226
2.894 2692 2488 3.094
2.939 1.687 3.312 2.098
1.813 1.229 1.800 1.872
1.729 1.108 1.732 1.811
2.301 2.581 1.499 1.691

Source: UN Economic Commission for Africa (ECA) compilation using UNCTAD, World Investment Report 2013.

Moreover, there is strong and encouraging evidence
from many African countries. They have liberalized
their foreign investment codes, including BITs, and
many are members of the Multilateral Investment
Guarantee Agency (MIGA) and have established
investment promotion agencies as one-stop centres.
Progress in regional integration has also been an im-
portant “pull factor” underlying investment and cap-
ital flows not only between Africa and other regions
but also within Africa. Even so, the distribution of
benefits depends on supportive favourable condi-
tions in the different national markets as well as the
types and strategies of investors.

Most African countries remain committed to imple-
menting political and economic reforms as a precon-
dition for attracting investors and maintaining their
confidence in Africa. Still, while Africa’s attractive-
ness as an investment destination is improving, FDI
inflows fail to match the continent’s potential. Africa
received less than 6% of global FDI between 2007
and 2013, according to UNCTAD data, begging the
question why investment in Africa has not acceler-
ated more when it appears that investment percep-
tions have improved so dramatically (EY Attractive-
ness Survey, Africa 2014).

The answer is rooted in the untapped opportuni-
ties for FDI. Africa’s comparative advantage lies
in agriculture and minerals, but the continent has
failed to unleash its full potential, weighed down
by constraints that impede it from embarking on
fully fledged commodity-based industrialization.

For example, almost two-thirds of the world’s total
non-cultivated land suitable for cropping is in Africa,
yet only 8% of Africa’s arable land is irrigated. This
partly explains the low levels of agricultural produc-
tivity and portrays the vast potential of the continent
as a global agricultural hub—if the constraints were
removed and opportunities exploited, for instance,
through FDI in research and development (R&D)
geared to improving seedlings and harvesting, and
upgrading mechanized harvesting, storage, and
transport (Box 1).

Minerals also promise high rates of return, main-
ly due to the commodities boom in recent years,
spurred by a growing demand from emerging econ-
omies. Although prices for Africa’s minerals have ris-
en sharply, wider investment in mining projects re-
mains a constraint due to Africa’s large infrastructure
deficit, mainly attributed to perceived risk. A further
problem is that domestic sources of capital, and the
private sector, do not fully participate in infrastruc-
ture projects. As a result, foreign investors look else-
where for more stable situations.

The possibility of simultaneous infrastructure and
mining investment—for example, by establishing a
natural resources-driven development corridor—
offers a pragmatic approach towards unlocking not
only mining and infrastructure projects, but also
other collateral economic and social opportunities.
In essence, this means that the continent needs to
move away from its traditional “enclave develop-
ment pattern”, where only standardized goods with
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Box 1: BITs and land governance for sustainable development

One of the greatest challenges facing Africa today is structurally transforming its agriculture, given its vast land and ag-
ricultural resources and that about 60-70% of Africa’s poor live in rural areas. The rapidly growing urban population and
middle class demand more and more food and other consumables. And as the world's population increases rapidly, Africa
can become the world's food and agricultural hub.

But this progression requires broad-scale investments in production, development of value chains, and input and output
markets—in a nutshell, investment in basic productive capacities, including agribusiness and market infrastructure. There
is enormous potential for investors and companies across the value chain, as in upstream products such as fertilizers,
seeds, and pesticides, and in downstream activities such as grain refining, biofuels, and other types of food processing.

Agriculture thus remains a critical component of Africa’s transformation agenda, and initiatives such as the Comprehensive
Africa Agricultural Development Program (CAADP) have been designed to advance this vision. Under CAADP, African countries
plan to expand agricultural output by 6% annually through increased domestic spending and external investments. Because
smallholder farmers contribute more than 70% of Africa’s agricultural output under constraints such as lack of access to land,
other productive resources, and efficient market outlets, they are a key target beneficiary.

Over the past decade, Africa has seen large-scale land deals, estimated to account for more than a quarter of global land
acquisitions. But for most of these land deals (from 2008 onward), often completed through international investment
agreements, BITs, or land contracts, many African countries were unable to negotiate contracts to make investments
sustainable. Land had not been mapped, landowners were not properly identified and, as a result, land dwellers lost the
most. Land deals often led to land and human-rights violations and displacement of communities and thus contributed
little to increasing domestic agricultural production and food security, because many investors aimed to export every-
thing land dwellers produced. Most of these investments also occurred without transparency and without proper con-
sultation of the local communities concerned, and while they benefit investors and perhaps some of the local elites, they
create much less employment and contribute much less to rural development than they could. Furthermore, in many of
the countries leasing large amounts of land to foreign investors, rural poverty remains pervasive.

BITs are becoming increasingly controversial as a result of the several disputes that have imposed unforeseen costs on
member states. Under these treaties, foreign investment is heavily protected, with little or no responsibilities and obli-
gations to the host economy and the people, particularly in terms of protecting land, social, cultural, and environmental
rights. This form of neglect, or contempt, creates a challenging environment for policymakers whose job is to address
food security concerns and safeguard land and human rights. A review of some land contracts in Africa suggests that they
often grant long-term rights to extensive areas of land, and in some cases priority rights over water, in exchange for little
public revenue or vague promises of investment and jobs.

Against this background, in 2014, in the context of the Land Policy Initiative (LPI) jointly sponsored by the AU, the Econom-
ic Commission for Africa (ECA), and the African Development Bank (AfDB), a major blueprint entitled “Guiding Principles
on Large Scale Land Based Investments”was developed and adopted by Africa’s political leaders in line with the broader
African Union (AU) Declaration on Land Issues and Challenges.

These Principles empower African countries to properly articulate and implement national land policies that take into
account their peculiar needs, safeguard the human and land rights of local communities, are responsive to environmental
concerns and the particular needs of women such as their access to land, and take into account cost-benefit assessments
of the land use and the concept of mutual accountability between the host country and the investor. They also advocate
to align land governance and investments in land with national strategies for sustainable agriculture and food security.

Issues around land use and management will continue to gain prominence as Africa remains an attractive destination for
foreign and local investors. The abundance of untapped arable land resources will continue to put more pressure on gov-
ernments to negotiate deals that are both economically and socially beneficial and create jobs and promote prosperity
for their people. And this would have tremendous implications for the way land is allocated and the consequences on
populations living on or close to the land.

Ultimately, the Principles are designed to enable governments to manage land in a transparent and sustainable manner
and to negotiate investments including BITs with full knowledge of the rights attached to the land, and the need to
preserve policy space and governments' ability to allocate, reallocate, and manage land to achieve national sustainable
development goals.
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high import content are produced and no links to
the rest of the economy are developed.

To attract FDI to the right sectors, the continent
needs to reform and if necessary establish policies
that better balance investment protection and pro-
motion. Macroeconomic, industrial, trade, and tech-
nological policies should maximize the potential of
greater FDI in targeted sectors that contribute to im-
proving Africans’ livelihoods and lift millions out of
poverty.

Intra-African FDI is important, too. Over the past
four years, some FDI has gone into activities like
mining, financial services, telecommunications, and
resource-based industries in manufacturing. But the
bulk of intra-African FDI goes into finance merg-
ers and acquisitions (M&As) rather than greenfield
investments, making them attractive to countries
privatizing state enterprises or seeking to increase
export output from existing firms. The pattern of
flows, which indicates linkage between FDI flows
and trade, also indicates that their development can
be co-dependent. Another positive consideration is
that, because of the activities in which it is involved,
intra-African FDI can exist for the long term. Also
important, intra-African FDI can be quickly and eas-
ily integrated into host countries, coming as it does
from countries with similar outlooks and challenges.

Attracting external resources provides an incentive
for countries to strengthen economic links among
themselves and to take other steps to enhance in-
tra-regional financial flows. Already, a few of the
RECs have protocols or agreements encouraging
and facilitating cross-border movement of invest-
ment. And many individual countries have adjusted
their economic policies to enhance their attractive-
ness to private capital and investment.

2.2 The relationshi? between
BITs, FDI, and development in
Africa

Following the first signing of a BIT in 1959 between
Germany and Pakistan, more than 3,000 of these
treaties have been adopted. The main motivation for
African countries has been FDI; that for developed
countries, cheaperlabour and raw materials. But have
BITs brought much-needed investment? The answer
so far eludes us (Box 2). Despite many African coun-
tries continuing to sign BITs among themselves or
with the rest of the world, the debate continues. The
methodological approaches of these empirical stud-
ies differ, such as the choice of the dependent vari-
able, sample size, dyadic versus non-dyadic model,
and estimation techniques. Thus it is perhaps unsur-
prising that this literature does not offer a clear an-
swer. One could hypothesize additional reasons for
such lack of clarity in research based on economet-

Box 2: A snapshot of empirical studies on BITs

An early study by UNCTAD (1998) did not identify a statistically significant relationship between the conclusion of a BIT
and an increase in the amount of FDI between signatories, based on an assessment of 200 BITs concluded between 1971
and 1994. However, in an additional exercise looking at cross-sectional data for 133 countries in 1995, this same study
found a positive, though limited, impact of the number of BITs on total FDI inflows.

Hallward-Driemaier (2003) studied dyadic (country-pair) data on FDI flows from 20 OECD to 31 developing countries over
1980-2000 and concluded that BITs in general do not increase FDI flows. Furthermore, the author found that BITs com-
plement rather than substitute for good institutional quality—developing countries cannot make up for weak institutions

by signing BITs.

Egger and Pfaffermayer (2004) took outward FDI stock of OECD countries as the dependent variable and showed that BITs
coming into force have a positive effect on FDI. The country sample had 19 OECD home countries and 57 host countries,

of which 30 were developing countries (four in Africa).

Tobin and Rose-Ackerman (2005) undertook analyses of both dyadic and non-dyadic FDI data. In their analysis of the ef-
fect of the total number of BITs on a developing country’s share of global FDI flows to developing countries in 1985-2000,
they did not find a statistically significant relationship. They only found an impact when BITs enter the regression equation
contingent on political risk; however, the effect seems to be positive only for countries that already have a low level of
political risk and thus runs counter to the argument that BITs provide one way to reduce investment risk in an otherwise
unstable business environment. In a dyadic analysis of FDI flows from the United States to developing countries from
1980 to 2000, these same authors found no evidence of a BIT-FDI link.

10



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Salacuse and Sullivan (2005) undertook cross-sectional estimations (for 1998, 1999, and 2000) of FDI flows to more than
100 developing countries as well as a panel regression focusing on the effect of a BIT with the United States on 31 devel-
oping countries including four in Africa. Their results suggest a strong positive effect of a US BIT on FDI inflows.

Neumayer and Spess (2005) found a positive relationship between the total number of BITs signed by a developing coun-
try with OECD countries and FDI inflows. They attribute this partially to a signalling effect that shows potential investors
that a government is committed to the protection of foreign investment.

Based on a gravity-model approach and a large dataset of bilateral FDI flows from UNCTAD, Busse et al. (2008) concluded
that BITs increase FDI flows to developing countries. Moreover, as opposed to Hallward-Driemaier (2003), the authors
found that BITs can substitute for strong institutions.

Aisbett (2009) addressed methodological issues of previous studies that had found a significant and positive BIT-FDI
relationship (in particular Salacuse and Sullivan, 2005; and Neumayer and Spess, 2005). In a dataset of bilateral FDI flows
from OECD to developing countries they showed that, if endogeneity is properly addressed, there is no evidence that BITs
increase FDI flows.

In another study estimating a dyadic model, Kerner (2009) found a significant positive relationship between BITs and FDI
flows to developing countries. In a sample covering 127 developing host countries over 1982-2001, the study concluded
that BITs have positive and statistically significant direct (BITs with an OECD source country in place) and indirect (BITs with
other OECD countries in place) effects on FDI.

Buthe and Milner (2009) analysed the effect of the cumulative number of BITs signed by developing countries on FDI in-
flows on the basis of a dataset covering 122 developing countries for 1970-2000. Taking an approach similar to Neumayer
and Spess (2005),they concluded that more BITs led to more FDI in developing countries.

Yackee (2008) constructed a dataset of almost 1,000 BITs that are coded as having strong or weak dispute-settlement pro-
visions. They found no meaningful evidence that strong BITs lead to higher FDI. Nor did they identify consistent evidence
for accomplishment of this same effect by weak BITs.

In another study on the effects of the strength of specific provisions in regional trade agreements (RTAs) and BITs on FDI
flows to developing countries, Berger et al. (2010) found that the existence of a BIT increases bilateral FDI to developing
countries. They also showed that investor—state dispute settlement (ISDS) provisions in RTAs or BITs do not affect FDI. This
finding is remarkable in that ISDS is one of the most contentious elements of BITs, while the results in Berger et al. (2010)
suggest that ISDS is not a relevant factor for FDI. The latter finding is corroborated by Berger et al. (2011), who showed that
the effect of ISDS in BITs on FDI flows is elusive and depends on the exact specification of ISDS.

Yackee (2010) empirically addressed three questions surrounding the BIT-FDI debate, aiming to test the hypothesis that
BITs reduce investment risk and make investment more likely. The results suggest that BITs do not reduce country ratings
of political risk; nor do insurers of political risk take BITs consistently into consideration when calculating premiums; nor do
general counsel at large US firms believe that BITs are an important factor in investment decisions. In other words, Yackee
(2010) did not find any evidence suggesting that BITs have a significant influence on FDI.

Studies that are based exclusively on country samples that exclude African countries (such as Banga, 2003; Grosse and
Trevino, 2005; Gallagher and Birch, 2006; and Egger and Merlo, 2007) are not included in the review. See also UNCTAD
(2009) for a detailed survey of the literature up to 2008.

ric methods: for instance, existing studies generally
treat BITs as identical or, as in Yackee (2008) and
Berger et al. (2010), as largely homogeneous.

It is likely that not all BITs have the same effect on
FDI, as the content of a BIT and the economic and
legal characteristics of the two signatory countries
no doubt matter. Also, for lack of availability of sys-
tematic and comprehensive FDI data disaggregated
by sector, FDI flows—or sometimes stocks—are
treated as homogeneous (see Colen et al. [2014] for
an exception), when in fact they cover an extremely
heterogeneous set of sectors ranging from banking
services to mining operations and from acquisitions
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to greenfield projects. Whatever the reason for the
overall inconclusive evidence, the BIT-FDI link is
likely to continue to stimulate research.

From the existing literature, we can draw tentative
conclusions. First, empirical research has been un-
able to demonstrate consistently and reliably that
developing countries signing BITs receive more FDI
as aresult. Thus, from an evidence-based policy per-
spective, BITs cannot be recommended as an instru-
ment to attract FDI, simply because that base is not
strong enough. This conclusion does not of course
mean the opposite—that BITs do not attract FDL
However, for such a far-reaching and—at least over
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the medium term—irreversible decision as signing
a BIT, no general recommendation can be derived
from the literature.

Second, if the policy objective is to increase FDI,
there are potentially more effective and less risky
means than signing BITs, such as improving the busi-
ness climate and infrastructure, which—unlike indi-
vidual BITs—Dbenefit all domestic and foreign inves-
tors and serve broader development objectives.’

Finally, even if BITs increase FDI and the investment
induced by BITs contributes to host-country devel-
opment, it is far from clear that the benefits outweigh
the costs of lost policy space and investor—state liti-
gation risks. Whereas the benefits of BITs seem to be
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elusive, their costs—particularly from disputes—are
indisputable and significant. The original intention
of ISDS provisions in BITs was to protect foreign
investors from arbitrary expropriation, but ISDS
has, in practice, become a tool for foreign investors
to challenge almost any host-government decision
affecting their profit expectations as well as a highly
profitable operating field for specialized law firms.°®
ISDS is probably the most contentious element of
BITs"(see Chapter S).

One cannot answer yes or no to the question, “Have
BITs brought much-needed investment?” It would
therefore seem prudent for individual governments
to assess how the costs and benefits of BITs work for
their countries.



investment treaties

Investment is central to global economic relations.
It is unlikely that international business transactions
would take place without the flow of capital across
borders. Indeed, trade in goods and services relies
on the existence of a predictable, transparent, and
enforced set of multilateral rules. Legal instruments
have been developed globally (this chapter), bilater-
ally(Chapters 4 and S), and regionally(Chapter 6).
Though their scope varies widely among agreements,
they all share elements of investment protection and
promotion and are mostly and explicitly geared to-
wards attracting FDI.

While many countries enjoy open policies on invest-
ment, some continue to protect domestic investors.
Many still believe that openness to international
companies will damage domestic industries, which
in this scenario will not be able to compete with for-
eign companies. With the growing liberalization and
globalization in many parts of the world including
Africa, concern regarding industrial competitiveness
is growing—more with developing than with devel-
oped countries.

3.1 Multilateral investment
regulations

Most international efforts to regulate investment in
the past have been led by organizations representing
groups of countries and can at best be categorized as
multilateral instruments—such as the Trade-Relat-
ed Investment Measures (TRIMs)Agreement, part
of the agreements that stem from the World Trade
Organization (WTO).!lts scope of application is
limited to investment measures affecting trade in
goods, not services or internal trade. In addition,
investments made in the form of “commercial pres-
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Overview of
international

ence” as well as investors in the form of “presence of
natural persons” are covered by the General Agree-
ment on Trade in Services (GATS).

TRIMs

The rules in TRIMs apply to the domestic regula-
tions a country applies to foreign investors, often as
part of an industrial policy. The agreement was ne-
gotiated and agreed on by all members of the WTO
during the Uruguay Round (1986-1994). Under
TRIMs, WTO members have agreed not to apply
certain investment measures, related to trade in
goods, that restrict or distort trade. The rules restrict
a host country’s preference of domestic firms and
thereby enable international firms to operate more
easily in foreign markets.

All 42 African countries have inscribed sectoral and/
or horizontal commitments in their schedules in the
form of “commercial presence” and/or “presence of
natural persons”.’However, the level of commitment
of each country is very different as defined by its lim-
itations on market access and national treatment.
The TRIMs agreement contains transitional ar-
rangements allowing members to maintain notified
TRIM:s for a limited time following the introduction
of WTO requirements. It also establishes a Commit-
tee on TRIMs to monitor the operation and imple-
mentation of these commitments.

Nine African countries are taking steps to accede to
the WTO.""The process is lengthy, with some coun-
tries” accession already spanning more than a de-
cade. The cost of joining the WTO is high, as these
countries must adopt a schedule of liberalization of
commitments for goods and services, on a request—
offer basis by the 159 members. It is expected that
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once this process is completed, the new members
will adopt the WTO agreements in a Single Under-
taking—they will automatically be bound by the
existing provisions on investment under the TRIMs
and the GATS.

GATS

The rationale for services liberalization under GATS
does not differ from the old initiative that has driv-
en the liberalization of merchandise trade under the
GATT since 1948. Services had been largely ignored
in international trade negotiations for a long time be-
cause of the traditional perception that services were
non-tradable, but GATS was the first set of multilat-
eral rules the WTO agreed to; it entered into force in
January 19935."

The main objectives are to create a credible and re-
liable system of international trade rules; to ensure
fair and equitable treatment of all participants (prin-
ciple of non-discrimination); to stimulate economic
activity through guaranteed policy bindings; and to
promote trade and development through progres-
sive liberalization.

Many developing countries have taken steps to liber-
alize trade in services since 1998S. In Africa, the lead-
ers of COMESA, East African Community (EAC),
and SADC decided to configure their regions in
a way that would liberalize services along similar
lines to those provided for by GATS, although the
impact of this decision has lagged. Among the three
regions, only the EAC region has progressed, in ways
that include negotiating priority sectors among the
member states. Despite some anxieties, most African
countries have realized the importance of liberaliz-
ing services, especially when this step is combined
with regional integration (Chapter 6), but many still
need to adopt principles and take concrete steps.

3.2 OECD-based frameworks

OECD has instruments that constitute a body of soft
and hard law pertaining to instruments for FDI. For
example, the Declaration and Decisions on Interna-
tional Investment and Multinational Enterprises,'?
adopted in 1976, is a commitment of OECD mem-
bers to improve the investment climate, promote the
social and economic contribution of multinational
enterprises to society, and reduce the constraints
faced by these entities. The Declaration is an open
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agreement, subsequently adopted by all 34 OECD
countries as well as 12 OECD non-members (in-
cluding Egypt, Morocco, and Tunisia). It is periodi-
cally revised and updated, the last time in 2011.

The Declaration has four components or instru-
ments. The second, “National Treatment”, refers to
equal treatment of foreign companies and domes-
tic enterprises. Members are allowed to deviate
from this component, provided that the companies
concerned are notified. Though this instrument is
broad, covering all FDI in the form of multination-
als, its level of protection is confined to preventing
unfair treatment of foreign investment after the for-
eign enterprise has been set up. Furthermore, the in-
strument is not binding. Nonetheless, to encourage
enforcement, and as is common with other OECD
instruments, the National Treatment instrument
also envisions periodic examination by members
through country reviews. The instrument also in-
cludes a “standstill pledge”, whereby members have
committed to avoid incorporating new exceptions
to their treatment of companies, thereby becoming
more predictable about the level of their protection
of investors.

The “Conflicting Requirements” instrument com-
mits members to minimizing the imposition of
conflicting requirements on multinationals. Mem-
bers have to give due consideration to consultation
requests, with a view to solving investment-related
problems in good faith and in a cooperative manner.
The “International Investment Incentives and Disin-
centives” instrument fosters transparency of existing
incentives and disincentives for investment, to di-
minish the impact of such measures on investment
flows.!

Another important contribution of the OECD to in-
vestment regulation is the Code of Liberalisation of
Capital Movements of 1961. The Code constitutes
binding rules; stipulates progressive, non-discrim-
inatory liberalization of capital movements and the
right of establishment; and covers “current invisible
transactions” (i.e., services).

The goal of the Code is to free international cap-
ital movement and services transactions from all
restrictions and to protect capital flows at the pre-
and post-establishment levels; it also contains ob-
ligations to avoid discrimination and to provide
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equal treatment of all concerned. The Code pursues
progressive liberalization based on mutual conces-
sions and is regularly updated (the last time was in
2013) to reflect changes in the liberalization levels of
OECD members."*

In June 2012, the OECD Council adopted a deci-
sion on governance of the Code, whereby full de-
cision-making powers have been delegated to the
Investment Committee, which will be enlarged to
include non-members willing and able to meet the
standards of adherence. It may be reasonably pre-
sumed that in the future, African countries that have
adopted other OECD legislation, such as the Dec-
laration and Decisions on International Investment
and Multinational Enterprises discussed above, will

adopt the Code.

Finally, other “soft law” instruments emanate from
the OECD, which also bear on investment in Africa,
such as the Policy Framework for Investment. This
instrument was developed in 2006 as a means to
raise investment issues for policymakers. It empha-
sizes the fundamental principles of rule of law, trans-
parency, non-discrimination, and the protection of
property rights and is intended to assist governments
in the design and implementation of policy reforms
that create an environment conducive to domestic
and foreign investment.

Participating African countries include Egypt, Mo-
rocco, Mozambique, Senegal, South Africa, and
Tanzania. In addition, the Policy Framework for
Investment is also a basis for the NEPAD (New
Partnership for Africa’s Development)-OECD Af-

rica Investment Initiative,"> which entails invest-
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ment-policy reviews. Countries such as Botswana,
Mauritius, Mozambique, Nigeria, Tanzania, Tunisia,
and Zambia have been reviewed, and more such re-
views are expected.

3.3 Other multilateral
investment frameworks
relevant to Africa

The above agreements are legally binding, yet a sec-
ond set of instruments is not always so. Some are ad
hoc mechanisms that result in concrete rights and
obligations case by case or when activated. Their
main focus ranges from investment guarantees to
legal dispute-settlement procedures arising from
investment. African countries participate in some
of these frameworks, such as the Multilateral Invest-
ment Guarantee Agency (MIGA), the International
Centre for Settlement of Investment Disputes (IC-
SID), and the United Nations Commission on Inter-
national Trade Law (UNCITRAL).

Finally there are guidelines, principles, and draft
instruments that deal with the policy dimension of
investment. These instruments, too, are non-binding
and are mainly designed to assist countries in de-
signing investment policies or building governance
elements into their policies and regulations. Some
examples that include Africa are the UN Code of
Conduct on Transnational Corporations, the UN
Guiding Principles on Business and Human Rights, '
the International Labour Organization (ILO) Tri-
partite Declaration on Multilateral Enterprises, the
World Bank Investment Guidelines, and the UNC-
TAD Investment Policy Framework for Sustainable
Development.



BITS and DTTs in
Africa

As the world’s economy continues to interlink, trea-
ties promoting international investment are found
more and more on the agendas of many African
leaders. By signing BITs and DTTs, African countries
aim to give confidence to investors, ensuring that in-
vestment will be legally protected under internation-
al law in case of political turmoil; they also aim to
reduce the possibility of double taxation of foreign
entities.

Africa’s share of world FDI inflows in 2012 was 3.7%,
a fraction of what Asia or Latin America registered
for the year at 30.1% and 18.1%, respectively. Part of
its failure to attract greater investment relates to the
perceived risks, even though the continent has high-
er rates of return on investment than do other world
regions (UNCTAD, 2013)."”

This challenge has led many member states to rein-
vigorate efforts to improve their investment climates,
including via BITs and DTTs. Traditionally, African
countries signed such agreements with countries
outside Africa, in particular with those where a colo-
nial tie existed. However, more recently, and in order
to enjoy the advantages of a wider economic market,
African countries have increased their efforts to sign
BITs and DTTs within the continent.

4.1 Rationale behind BITs and
DTTs

The traditional rationale behind the signing of BITs
is to protect and thus to promote foreign invest-
ments. Given that the empirical basis for the latter
reasoning is questionable (see Box 2), developing
countries, including those in Africa, should seriously
consider alternative ways to attract foreign investors.
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A similar argument applies to DTTs. They aim to re-
duce the administrative operations of foreign invest-
ments and to ease potential double-taxation prob-
lems. It is expected that the loss of revenues owing
to DTTs will be offset by an increase in FDI. If this
balance is not achieved, then developing countries
will suffer.

A number of BITs and DTTs are agreed to or signed
at the highest levels when heads of state meet with-
out necessarily considering some of the associat-
ed implications. Such “political” signings result in
social and economic problems, particularly during
implementation. For this reason, there is a growing
consensus on the need to critically examine African
countries’ BITs and DTTs.

4.2 Trends in BITs and DTTs

The world has seen a flurry of investment and taxa-
tion treaties especially since the 1990s. Over 2,750
BITs and 2,894 DTIs are known to exist globally.'®
Africa accounts for more than 854 BITs (157 in-
tra-African and 696 with the rest of the world) and
more than 400 DTTs. (See also Annexes 1,2, and 7.)

There are several important trends relating to BITs
and DTTs on the continent. First, Africa experienced
a marked rise in the number of BITs and DTTs in
the mid-1990s, as did the rest of the world (Figure
4). More important, some of the early agreements
have been the basis (or model) for many of subse-
quent investment agreements and instruments that
still prevail in many African countries. At the time
most of these agreements were signed in the 1990s,
the emphasis was on assuring investors that their in-
vestments would be protected, in the belief that such
practices would attract FDI and its related benefits.
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Figure 4: Trends in BITs and DTTs signed by African countries
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Second, this surge in BITs was mainly driven by
the traditional trade and investment partners of
the continent, reflecting colonial links and heritage
(Table 2). They were primarily intended to protect
the vested interests of developed-country partners
already present in the region, particularly in sectors
such as the minerals and natural resource extraction
industries. From a historical perspective, because
many African countries had gained independence
and became sovereign states these countries has-

Table 2: Scope of BITs by country

Angola
Algeria 11
Benin
Botswana
Burkina Faso

Burundi

O w oo A~

Cameroon

—

Cape Verde
Central African Republic
Chad

Comoros

D A~y

Congo, Rep.

_ BITs with other African countries
2 8
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tened to assert their rights and gain recognition by
signing these agreements.

Third, as can be seen in Table 2, the reality today
still depicts a slanted picture: in almost all African
member states, the majority of BITs are with coun-
tries outside the continent, with a few exceptions
(Burkina Faso, Comoros, Guinea, Mali, and Niger).
But there are also indications that this trend may be
reversed in the near future, given that African coun-

Total BITs by country
10

BITs with non-African
countries

37 48
9 16
5 9
7 15
4 7
10 16
8

2 4
7 14
1 5
9 15
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Congo, Dem. Rep.
Cote d'lvoire
Djibouti
Egypt, Arab Rep.
Equatorial Guinea
Eritrea
Ethiopia
Gabon
Gambia
Ghana
Guinea
Guinea-Bissau
Kenya
Lesotho
Liberia

Libya
Madagascar
Malawi

Mali
Mauritania
Mauritius
Morocco
Mozambique
Namibia
Niger

Nigeria
Rwanda

Sao Tomé and Principe
Senegal
Seychelles
Sierra Leone
Somalia
South Africa
South Sudan
Sudan
Swaziland
Tanzania
Togo

Tunisia
Uganda
Zambia
Zimbabwe
Total

BITs with other African countries
2 16

3
1
32

10
157

BITs with non-African
countries

22
696

Total BITs by country
18

11
9
111
8
4
31
16
15
27
21
2
13

854

Source: Based on the UNCTAD Database of BITs, June 2013, updated using ECA Survey on Investment Agreement Landscape in

Africa, 2014.
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tries are gradually signing more investment treaties
with each other. There are also new opportunities for
investment attraction from other emerging econo-
mies and “South-South” partners, such as China and
India, that seek to invest in the region and would pre-
fer to invest with programs other than BITs.

Indeed, Africa has recently seen a sharp increase in
Chinese private-sector investment, particularly in
manufacturing, that is likely to continue in the near
future. Underpinning this trend is increased de-
mand stemming from moves to restructure industry
in parts of China, as labour-intensive firms relocate
their operations to other parts of the developing
world, including Africa. Due to the simplicity of op-
erations of Chinese companies, many African coun-
tries are responding to China’s demand by providing
development policies and strategies conducive to
maximizing private Chinese investment.

Another important reason for this kind of shift is the
deepening regional-integration ties between African
nations bilaterally. Some of the resulting regional
economic communities have developed model re-
gional investment agreements to guide their mem-
ber states.

Fourth, BITs are also being used increasingly along-
side DTTs. The latter are designed to enable repatri-
ation of investments through holding companies, at
the lowest levels of tax possible. DTT's also provide a
strong incentive for subsidiary companies that wish
to repatriate profits and proceeds from their invest-
ments abroad back to the parent company." This has
led to the rise of efficiency-seeking FDI, which is no
longer driven by merely cutting costs through cheap-
er inputs and factors sourced in the host country.
Rather, this FDI looks at reducing transaction costs
derived from the affiliation of the company given the

Box 3: Definition of double taxation

tax structures (which are also defined by DTTs and
the loopholes they may generate vis-a-vis the domes-
tic tax regulation) in the host and source countries.

This trend is very much aligned with today’s global
value chain (GVC) structures where the different lo-
cations of a firm internalize and specialize through
its affiliate structure. As shown in Figure 4, there
was an increasing trend of DTTs alongside BITs, al-
though the evidence for their success in attracting
FDI is weak (Box 3). The continent has over 400
DTTs, mainly with non-African partners. Few coun-
tries have not signed any DTTs*’but some of these
may sign them soon.

And as with BITs, DTTs are also and increasingly
being concluded between African countries, such
as South Africa and Mauritius, with 18 and 16 such
DTTs, respectively. DTT's are a major source of FDI
for some African countries, through investments
from third countries. Mauritius is now Africa’s larg-
est offshore financial centre.?!

Yet DTTSs can lead to tax evasion, through mispricing
activities to bloat operating costs. Such evasion has
successfully resulted in tax rebates, as well as trans-
ter pricing to benefit from low taxing on profits and
high taxing on costs based on differences in taxing
structures across countries. The magnitude of illic-
it financial flows stemming from such practices in
Africa has yet to be fully assessed. ECA has already
reported that an estimated US$ 50 billion is lost by
Africa as a result of mispricing of natural resources.”
The amount of lost revenue matched total FDI in-
flows to Africa in 2012 (WIR, 2013) and is double
the sum that Africa received in official development
assistance. Thus BITs and DTTs may ultimately facil-
itate siphoning of capital from the continent to the
original source of FDL

Double taxation is generally defined as the imposition of comparable taxes in at least two countries on the same taxpayer
with respect to the same subject matter and for identical periods. Double taxation treaties aim to reduce double taxation.
Developing countries have signed double taxation treaties to attract more FDI, but the empirical evidence on whether
they succeed is unclear, because most of the factors attracting FDI are not easily measurable.

Double taxation treaties have no effect on FDI from developed into less developed countries, mainly because the former
unilaterally provide for relief from double taxation and the prevention of fiscal evasion regardless of the treaty status of a
host country. Such treaties are more helpful at regional levels through their role in reducing the tax burden on taxpayers
involved in transactional businesses, and are likely to play a significant role in boosting regional trade.
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4.3 Africa’s BITs and DTTs
today

African signatories of BITs with the rest of the world
surpass intra-African signatories. Africa has signed
854 BITs, both within the continent and internation-
ally (see Table 2 and Figure 5).*

When these agreements are split across the different
regional groupings, some regions appear more pro-
lific than others (Table 3). Given the high variation

trade areas and customs unions, and some are even
moving towards common markets (ARIA VI,2014).

On double taxation, SADC appears to be the most
prolific region, while EAC, ECCAS, ECOWAS, and
IGAD members have not signed a single DTT.

Finally, for the future COMESA-EAC-SADC Tri-
partite agreement, there is already a high degree of
connectivity in investment matters: 45 BITs and 32
DTTs exist between member countries of one or

Figure 5: Top-ranking African signatories of BITs
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Morocco, 15
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[ BITs with RoW,

I BITs with RoW

B Intra-African BITs

Source: ECA compilation based on data from UNCTAD Investment Policy Hub online database, accessed June 201S, http://

investmentpolicyhub.unctad.org/IIA.

Note: RoW is “rest of world”.

in member numbers per REC, any explanation on
absolute regional numbers may be skewed in favour
of the bigger RECs(simply because of their larger
membership), and hence comparisons are difficult.
Still, some regional groupings appear to be more in-
tertwined when it comes to sharing investment trea-
ties. The most prolific BIT regions are CENSAD and
COMESA, followed by SADC and ECOWAS. This
relativity may reflect the potential a bigger region
has as a pull factor for FDI, especially when attract-
ing a market-seeking FDI. Indeed, all of the RECs
mentioned have market integration programs, and a
majority have made real progress in establishing free

more of the three groupings. Regional integration is
an important dimension for some BITs, albeit a sub-
optimal one. As discussed in Chapter 6, some RECs
are trying to promote a regional approach to BITs.**

4.4 Africa’s BITs and DTTs in
earlier years and knock-on
effects for today

African countries were more involved in BITs during
the 1960s than any other region. The first BIT be-
tween two African countries was signed in 1982 by
Egypt and Somalia. At that time, African countries
had already signed 110 BITs with non-African coun-
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Table 3: Intra-regional BITs and DTTs in Africa

RECs BITs between REC members DTTs between REC
members

CEN-SAD (28 countries)

COMESA (20 countries)

EAC (5 countries)

ECCAS (10 countries)

ECOWAS (15 countries)

IGAD (8 countries)

SADC (15 countries)

UMA (5 countries)
COMESA-EAC-SADC (26 countries)

61 14
27 11
1 0
0 0
13 0
2 0
18 24
8 4
45 32

Source: Calculation based on UNCTAD Database for BITs and DTTs.

terparts since 1960 (when the first BIT between
Chad and France was signed).

The underlying objective of these first-generation BITs
for most of the non-African partners was to ensure
that investments made in strategic sectors in their
former colonies were protected and regulated to en-
sure continuity in already-established commercial
links for sourcing primary goods as inputs for their
industries after independence. Equally, these initial
agreements also responded to strategic asset-seeking
FDI, which they sought in order to lock in market
benefits and investor potential before other compet-
itors came in. (The political motive of establishing
their legal personalities as sovereign states was dis-
cussed previously.)

However, it was only in the late 1990s that BITs
gained currency among African countries (see Fig-
ure 4). In this second phase, BITs between African
countries responded mainly to two additional mo-
tivations: the formal endorsement of like-minded
states sharing a common objective of regulating
investment through domestic and international
law-making,** and the recognition of investment reg-
ulation as a means to attract greater investment and
to deepen regional integration.

The signing of DTTs among African member states
started in 1956 with an agreement between South
Africa and Zambia. As with intra-African BITs, these
first-generation DTIs were completed at a time
when the majority of African countries had not yet
gained independence and relations with other mem-
ber states had been regulated overseas, between the
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former colonial power and non-African countries.
Thus, once independence had been gained, DTTs
served a dual purpose: economic (to avoid double
taxation)and political (to proclaim recognition of
state personality).

Intra-African DTIs doubled in number during
1992-2002, responding to another motivation—all
African countries had gained independence by then.
The notion of attracting investment through the
establishment of multinational companies gained
ground in the 1990s in Africa, and many countries
sought to achieve this by improving the business en-
vironment. For this purpose, a set of accompanying
measures deemed to improve the business environ-
ment were promulgated. Some countries went as far
as offering tax rebates and facilitating the repatria-
tion of capital from the proceeds of investment. To
accompany such measures, treaties that would allow
firms to decide where to pay their taxes, either in the
source country or the host country, became promi-
nent and are still viewed as a means to attract invest-
ment by multinational firms today.

Because some of these agreements have regulatory
loopholes some companies today are illegally reduc-
ing their tax bases using various techniques such as
mispricing. Investors have an incentive to triangulate
their investments, which means that a holding com-
pany based in an African country makes its invest-
ment and channels it to an activity rendering higher
profits that will be subject to the lowest possible tax
per the DTT, without having to file taxes in the coun-
try of origin of the FDL
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And so there are 33 African country pairs with both
a BIT and DTT on the continent (Annex 3). Three
countries—Mauritius, South Africa, and Tunisia—
have nine double partnerships each within Africa.
Only South Africa has a double partnership with
both a BIT and DTT (Mauritius and Tunisia have
a DT but not a BIT with each other) and is chan-
nelling the largest FDI inflows into Africa. These 33
DTTs attract efficiency-seeking FDI as well as specu-
lative capital.

Their number could increase soon, stemming from
intra-African greenfield investment, which has been
growing rapidly from a low base. It is estimated that
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during 2000-2013 the share of such (announced)
cross-border investment projects rose from less than
10% to 18%. South Africa is the leading source, fol-
lowed by Kenya and Nigeria. These countries are
expanding their intra-African investment to sectors
other than oil and mining, primarily manufacturing
and transport (WIR, 2014). Such expansion sug-
gests that deepening regional integration holds the
potential to not only further unlock Africa-based
sources of capital for investment, but also to pro-
mote an investment portfolio containing a greater
share of higher value-added activities.



Africa’s involvement

African countries have been silent in discussions of
the Investor—State Dispute Settlement (ISDS) sys-
tem and reforms to it, which has led to widespread
belief that the system is dormant in Africa, compared
with Latin America and Asia and the Pacific. Recent-
ly, though, some African leaders have pushed for
reforms to the ISDS. Notable initiatives include the
Investment Agreement for the COMESA Common
Investment Area (CCIA); the SADC Model Bilater-
al Investment Treaty Template (SADC Model BIT);
and the SADC Protocol on Finance and Investment.
But most of these initiatives are not binding and few
countries pay more than lip service to them.*

To strengthen the current ISDS system, African
countries need to support implementation of the
proposed initiatives in the relevant regions. The UN
Conference on Trade and Developments (UNCT-
AD’s) proposals on ISDS reform, which are based on
five main paths, provides a good framework?’from
which African countries can choose their own paths.
Reforms should strike a balance between foreign in-
vestors and the host country. Collectively, African
countries should seriously review their investment
policies, particularly regarding international invest-
ment law.

5.1 ISDS mechanisms in Africa

Recorded investor—state arbitrations have risen
steeply in recent years worldwide, from S1 in 2000
(UNCTAD, 2014b) to 568 by the end of 2013
(UNCTAD, 2014a). With state-to-state arbitration
cases taking a backstage role—only four cases have
come under investment treaties”™—given the huge
cost to launch or defend an arbitration case, many
African countries are looking for alternatives. The
best option may be state-to-state dispute settlement,
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in BIT disputes

though opponents argue that this may politicize the
whole dispute-settlement system.

Investors are increasingly bringing claims against Af-
rican countries, which some argue is against the in-
tent of the BITs and multilateral treaties that under-
pin the ISDS system.”” Many African countries are
struggling with complex and unsettled investment
cases, which have cost governments huge sums. So
to address the functioning of the ISDS system, in-
cluding concerns about lack of legitimacy, lack of
transparency, and the cost of arbitration, Africa’s
leaders should accelerate efforts to reform the arbi-
tration system.

5.2 Investor-state disputes
involving Africa

Virtually all BITs to which African countries are sig-
natories have provisions for dispute settlement, usu-
ally along three avenues. Some of the first-generation
agreements allowed only for state-to-state dispute
settlement, such as the Switzerland—-Madagascar
BIT (1964), Belgium-Morocco BIT (1965), and
Germany-Chad BIT (1976).

Dispute settlement in most cases was envisaged as ad
hoc; that s, an arbitration panel was only set up once
a dispute arose and after the traditional channels of
conciliation and mediation had all been exhausted.
Though some BITs may pose no obligation to fol-
low these channels first, they are often considered a
starting point, and only when they are exhausted do
some agreements refer to the international arbitra-
tion mechanisms.

Fewer still mention local remedies (i.e., seeking re-
dress through domestic courts) as an alternative to
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international arbitration, such as in the Morocco-It-
aly BIT of 1990 and the South Africa-Madagascar
BIT of 2006. Indeed, in many instances of the case
law reviewed for this section, local remedies were
not considered before international arbitration pro-
cedures were sought.

More recent BITs involving Africa incorporate inves-
tor—state arbitration, which allows private investors
to submit a claim against the host country. This de-
velopment has given rise to a number of investor—
state disputes, which are probably one of the most
contentious aspects of BITs, as seen in high-profile
cases where the right of a government to regulate in
the public interest assumes less importance than pri-
vate investors’ rights, especially on issues relating to
expropriation. Investor—state dispute settlement also
remains contentious because it is one-sided, allow-
ing a private investor to take a state to international
tribunals, but not the opposite. On investment-dis-
pute rules and venues, BITs with an African party
envisage ad hoc or permanent dispute settlement
procedures (or both approaches), as well as local and
international instruments (Box 4).

The dispute settlement provisions in BITs have
brought Africa into more and more cases involving
private investors (Table 4; Annex 4 provides an ex-
haustive list).

These 111 cases represent about one-fifth of the doc-
umented treaty-based cases: 68 cases have received
an award, been settled, or been discontinued (often
due to lack of jurisdiction)and are considered con-
cluded; 43 cases are pending, some dating as far back
as 2004 (e.g., ABCI Investments v Tunisia (ICSID
Case No. ARB/04/12; see Annex 4).

Geographically there is a wide dispersion. Egypt
is a defendant in by far the largest number of cases
(25)—itisin fact the number three defendant in the
world with ICSID, after Argentina and Venezuela.
It is followed by DRC (8 cases), Algeria (6 cases),
Guinea (S cases), Republic of the Congo, Gambia,
Zimbabwe, Senegal, Tunisia, and Tanzania (each
with 4 cases), Cameroon, Morocco, Liberia, Ghana,
Burundi, and Nigeria (each with 3 cases), and Cen-
tral African Republic, Céte d'Ivoire, Gabon, Malj,
Seychelles, and Uganda (each with 2 cases). Equato-
rial Guinea, Kenya, Madagascar, Niger, South Africa,
Mozambique, South Sudan, Sudan, and Togo have
had one case each.

ICSID has dealt with (or is dealing with) 107 of the
111 cases; and tribunals established under UNCI-
TRAL are handling three cases. The other venue in-
cluded the SADC Tribunal and arbitration rules of
the Unified Agreement for the Investment of Arab
Capital in the Arab States.

Table 5 summarizes some of the financially more
taxing cases involving African countries, which paid
heavy fines. Some of these cases spanned several
years, raising the interest accruing, e.g., Wena Hotels
v Egypt, invoked under the Egypt-UK BIT of 1975.
The award dictated that Wena Hotels be compensat-
ed a total of US$ 8 million, with interest amounting
to US$ 11.4 million.

African countries have continued signing BITs in
the wake of rising investment disputes. Three basic
explanations are that first, many African countries
were not fully aware of the obligations emanating
from these agreements (or their interpretation) at
the time they signed, nor the financial implications

Box 4: Examples of BITs involving African countries with investor-state
arbitration provisions on rules and venues

Many such BITs refer to ICSID dispute settlement, including those signed between the United Kingdom and Egypt
(1975),and between the United Kingdom and: Lesotho (1981), Ghana (1982), Congo (1989), and Cameroon (1985). Other
rules and venues include the United Nations Commission on International Trade Law (UNCITRAL) (e.g., the Poland-Egypt
BIT of 1995 and the Algeria—Egypt BIT of 1997) and the dispute-resolution mechanism of the International Chamber of
Commerce (e.g., the France-Libya BIT of 1977 and the Poland—Egypt BIT of 1995).

The International Court of Justice in The Hague is also mentioned in some BITs in designating their arbitrators, which
means assembling ad hoc state-to-state arbitration panels; it is also mentioned as a venue for addressing an arising dis-
pute (e.g., the Switzerland-Benin BIT of 1966, the France—Mauritius BIT of 1973, the Germany-Sierra Leone BIT of 1965,
and the DRC-US BIT of 1984). Even the UN Secretary General has been put forward (e.g., the France—Liberia BIT of 1979).
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Table 4: Summary of investor-state disputes involving Africa, 1972-2014

Total number of cases reviewed: 111

0f which: Concluded: 68

Pending: 43

Breakdown of concluded cases:
Award rendered: 36

Settled: 20

Discontinued for other reasons: 12

ICSID: 107
UNCITRAL: 3
Other: 2

Rules/Venues*:

Sources: Registered cases in UNCITRAL, ICSID, and International Chamber of Commerce (ICC) repositories.

*The number of cases sums to 112 because for one dispute parallel cases are brought before ICSID and UNCITRAL tribunals.

Table 5: Examples of investment disputes involving Africa with final awards

Rules/Ven- Status

ues

Parties

Decisions

Nature of settlement

1993 American Manufac- | ICSID Award issued on February | Awarded in | US$9 million awarded plus inter-
turing and Trading v 21,1997 favour of the | est at 7.5% per annum in default
Zaire (ICSID Case No. investor of payment
ARB/93/1)
1995 Antoine Goetzand | ICSID Awarded in favour of the Awarded in | Tribunal has jurisdiction and
others v Burundi investor favour of the | finds breach of BIT. In a settle-
(ICSID Case No. investor ment reached thereafter on De-
ARB/95/3) cember 23,1998, “Burundi agreed
to reimburse (the investors) the
taxes and custom duties it had
to pay, amounting to almost
US$ 3 million, and to create a
new free zone regime”.
1998 Wena Hotels Ltd.v | ICSID Decision on Jurisdiction Awarded in | US$ 8,061,897 awarded plus
Egypt (ICSID Case issued in June 1999; favour of the | interest of USS 11,431,386 (calcu-
No. ARB/98/4) Final Award issued in De- | investor lated at rate of 9%, compounded
cember 2000; quarterly) awarded in 2000. Inter-
Decision on Application for est in default of payment at the
Annulment issued in Feb- same rate.
ruary 2002;
Decision on the Claimant’s
Application for Interpreta-
tion of the Arbitral Award
dated December 8, 2000
issued on 31 October 2005
1999 Middle East Ce- ICSID Award issued on April12, Awarded in | USS 2,190,430 awarded plus
ment Shipping and 2002 favour of the | US$ 1,558,970 in relation to
Handling Co.v Arab investor compound interest up to date of

Republic of Egypt
(ICSID Case No.
ARB/99/6)
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award, plus interest at 6% com-
pounded annually until payment



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Rules/Ven- | Decisions

ues

Parties

Nature of settlement

Status

2003 BernadusHenricus- | ICSID Award issued on April 22, | Awarded in | € 8,220,000 (approx.
Funnekotter and 2009 favour of the | USS 12 million) awarded plus
others v Republic investor interest
of Zimbabwe (ICSID
Case No. ARB/05/6)

2012 Al-Kharafi v Libya Ad hoc Award issued in March Awarded in | The award of US$ 935 million in

tribunal’ 2013, ordering Libya to pay | favour of the | the Al-Kharafi v Libya case ranks
damages to Al-Kharafi, a investor as the second-highest known

Kuwaiti conglomerate, for

award ever

obstructing the planned
tourism development
project in Libya

Sources: Based on the registered cases in ICSID and UNCITRAL repositories.

! Under the Unified Agreement for the Investment of Arab Capital in the Arab States.

of violating them; second, the change of govern-
ment, political instability, and element of conflict in
the African region has made it impossible for some
to uphold their obligations to protect investors and
investments, hence triggering disputes; and third,
provisions in these investment agreements are some-
times worded in such a loose and general manner
that they increase the potential liability of the state,
opening the door for the filing of investment disputes
on almost any account by investors(see Table 6).

On the basis of the three explanations above, it is
clear that assessing the potential liability of the state
in the context of BITs is particularly difficult and sub-
ject to the discretionary interpretation of tribunals.
It all depends on what standard of review is applied
by the arbitrator, which may range from applying
provisions in a very broad sense (such as regarding
the definition of an investor in the American Manu-
facturing and Trading v Zaire case), to building cases
around sometimes questionable arguments (such as
in the Al-Kharafi v Libya case, where damages were
claimed for the loss of a 90-year revenue stream from
a resort project that had never been constructed).

Given the recent case law and the financial implica-
tions of investment disputes, some countries such
as Morocco and South Africa are renegotiating and
even terminating BITs to avoid litigation.*® Indeed,
this concern is shared among other countries, such
as Indonesia, given the human and financial resourc-
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es that litigation implies. Some countries have even
gone as far as withdrawing from international arbi-
tration mechanisms such as ICSID (e.g., Bolivia, Ec-
uador, and Venezuela), on the grounds that litigation
outcomes often appear arbitrary, unaffordable, and
unjustified, going beyond the intended objectives
and spirit of the BITs invoked.*

The cases presented in this section give grounds to
believe that some of the BITs that have been signed
by African countries are skewed in favour of inves-
tors, posing a financial and technical burden on gov-
ernments, as well as a cap on their policy space. The
mere wording of BITs seems to raise the potential
liability of the state and suggests that African coun-
tries need to be cautious when signing and renew-
ing these agreements. The last chapter offers some
policy recommendations. But first we consider the
question, “What promise do African treaties hold for
African investors?
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Table 6: Examples of cases that led to investment disputes and their explanations

Examples of cases

First explanation3®

Parties involved

Antoine Goetz and
others v Burundi
(ICSID Case No.
ARB/95/3).

Type of cases

Goetz, owning a company that pro-
duced and commercialized precious
metals, invoked breach of the Belgium—
Burundi BIT of 1989, on the grounds

that the Burundi government withdrew
the company’s certificate of free zone,
which conferred certain tax and customs
exemptions, due to a change in the free
zone regime.

Remedy

The arbitration panel decided in
favour of Goetz, arguing that the
government’s measure had an effect
similar to a measure expropriating or
restricting property.3!

First explanation

Middle East Cement
Shipping and Han-
dling Co v Egypt
(ICSID Case No.
ARB/99/6)

A claim was filed in 1999 invoking the
Egypt-Greece BIT of 1993 due to the
expropriation of Middle East Cement’s
interest and subsequent inability to en-
sure the re-exportation of the company’s
assets.

The award, issued in April 2002,
dictated that a compensation of

US$ 2.19 million be paid, plus US$

1.55 million in relation to compound
interest up to date of award, plus inter-
est at 6% compounded annually until
payment.3

Second explana-
tion33

Al-Kharafi vs Libya

The second-highest known award in
investment arbitration history to a Ku-
waiti conglomerate that was supposed
to construct a tourism development
project, which was thwarted as a result
of the recent political developments in
Libya3*

An award of about USS 935 million to
a Kuwaiti conglomerate.

Second explana-
tion

Funnekotter v Zim-
babwe (ICSID Case
No. ARB/05/6) in
2003

A case was filed by Mr. Funnekotter and
friends on investments in large commer-
cial farms in Zimbabwe and invoked the
Dutch-Zimbabwean BIT of 1996 as a re-
sult of the seizing of their property with-
out adequate and timely compensation
under the Land Acquisition Act by the
Government of Zimbabwe. Zimbabwe
argued that a state of necessity or emer-
gency existed at the time of the seizure
of such land by settlers and veterans,
which relieved it of the responsibility of
complying with the BIT.

Arguments were dismissed by the
tribunal on the grounds that “neces-
sity”can only be invoked in certain
strictly defined conditions, and that
the decision whether such conditions
have been met is not exclusively to be
determined by the state. Further, the
tribunal noted that the government
did not explain what difficulties it
faced in addressing the situation and
that it did not explain why this pre-
vented it from calculating and paying
compensation to the affected.

Third explana- Biwater vs Tanzania | A highly controversial case which at the | The tribunal criticized the government
tion3s (ICSID Case No. time set the standard for looking at gov- | because it had no legal duty to rene-
ARB/05/22) ernment conduct in response to investor | gotiate a contract with the company
requests for extra-deal renegotiations. Biwater and that it did so on the basis
of goodwill 3
Third explanation | American Manufac- | American Manufacturing invoked the The arbitral panel determined that the
turing and Trading | violation (breaching) of the DRC-US BIT | definition of the term “investment”in
v Zaire (ICSID Case | of 198437 Zaire contended that Ameri- Article | of the BIT was broad enough

No. ARB/93/1).

can Manufacturing was not an investor
as it had never made a direct invest-
ment in Zaire, but only participated as a
stockholder, and hence the government
could not be held responsible.
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to include every kind of investment,
and hence the treaty did apply.



African regional

and initiatives

African countries are making important strides
towards accomplishing their regional integration
agenda, and many regional economic communities
(RECs) are working towards setting up free trade
areas, customs unions, or even a common market,
all steps in realizing an Africa Economic Commu-
nity. Promoting investment among RECs through
investment protocols is a key feature. But what are
the prospects for further regional integration in in-
vestment in Africa?

This chapter and the next respond in three ways: by
seeing how much progress has been made in har-
monizing investment regulations; by reviewing the
scope and plausibility of a continental investment
area, which is high on the agenda of the African
Union (AU); and (next chapter) by capturing the
views of a wide range of African investment constit-
uents in the UN Economic Commission for Africa
(ECA) Survey on Investment Agreement Landscape
in Africa of 2014.

Various RECs have signed regional-investment pro-
tocols or other regulations, including the Investment

investment treaties

Agreement for the Common Market for Eastern and
Southern Africa (COMESA) Common Investment
Area, the Supplementary Act adopting Communi-
ty Rules on Investment and the Modalities for their
Implementation with the Economic Community of
West African States (ECOWAS), and the Southern
African Development Community (SADC) Pro-
tocol on Finance and Investment. The East African
Community (EAC) and SADC have developed
model laws on investment, namely the EAC Model
Investment Code and the SADC Model Bilateral In-
vestment Treaty Template (SADC Model BIT; An-
nex6).

Regional regulation spans a majority of REC coun-
tries and represents a complex regulatory web that
affects investments and sometimes also finance and
taxation matters at national and regional levels (Ta-
ble 7). Though implementation of some protocols
is still awaiting ratification and implementation na-
tionally may take time, investments are already be-
ing affected (and targeted), which calls for a deeper
understanding of this emerging body of regulation.

Table 7: Matrix of regional investment instruments within selected RECs

Country COMESA

Algeria

EAC

ECOWAS SADC

Angola

Benin

Botswana

Burkina Faso

Burundi

Cameroon

Cape Verde

Central African Republic
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Country COMESA EAC ECOWAS SADC
Comoros

Congo, Rep.

Cote d'lvoire

Congo, Dem. Rep.
Djibouti
Egypt, Arab Rep.

Eritrea

Ethiopia

Equatorial Guinea
Gabon

Gambia

Ghana

Guinea

Guinea-Bissau

Kenya

Lesotho
Liberia

Libyan Arab Jamahiriya

Madagascar

Malawi
Mali

Mauritania

Mauritius

Morocco

Mozambique

Namibia

Niger

Nigeria

Rwanda

Sao Tomé and Principe

Senegal

Seychelles

Sierra Leone

Somalia
South Africa
Sudan

Swaziland

Togo

Tunisia

Uganda

Tanzania

Zambia

Zimbabwe

Source: Based on the UNCTAD Database for BITs and DTTs.

- Both

Key: - Investment Protocol Finance/taxation protocol
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6.1 REC initiatives: SADC,
ECOWAS, COMESA, and EAC

SADC

The SADC Protocol on Finance and Investment
(FIP) was signed in 2006 and came into force in
2010 after two-thirds of member states had ratified
it.*Its objective is to “foster harmonization of the fi-
nancial and investment policies of the state parties
in order to make them consistent with the objectives
of SADC’, to be achieved through “facilitation of re-
gional integration, co-operation and co-ordination
within finance and investment sectors with the aim
of diversifying and expanding the productive sectors
of the economy, and enhancing trade in the Region
to achieve sustainable economic development and
growth and eradication of poverty”

The FIP is a comprehensive document covering all
areas typically covered by BITs, primarily in Annex 1
on cooperation on investment, as well as additional
issues in the remaining 11 annexes. The FIP stipu-
lates that investments in signatory states are protect-
ed against uncompensated expropriation. Whether
this guarantee extends to foreign investments orig-
inating in third countries (non-SADC members) is
unclear, since the definition of investments and in-
vestors does not exclude non-signatories.*!

Investors are guaranteed most-favoured nation treat-
ment (Article 6 of Annex 1), but not national treat-
ment granted by many BITs. The FIP grants inves-
tors the right to employ “key personnel and other
necessary human resources” from any country, sub-
ject to the conditions that the necessary skills are not
available in the host country of the investment, re-
gional policies are complied with, and employment
of foreign personnel enhances local capacity. On free
movement of capital, it is worded cautiously, calling
on state parties to “encourage the free movement of
capital’, but allowing state parties to “regulate capital
movements subject to their domestic laws and regu-
lations, when necessitated by economic constraints”
(Article 15 of Annex 1).

The FIP does not regulate double taxation in the con-
text of investments, but member states agree to seek
to sign agreements to avoid double taxation among
themselves and with countries outside SADC.
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Investor—state disputes are to be first referred to a
competent court in the host country and can then be
referred to international arbitration. The disputants
may decide to refer their case to the SADC Tribunal,
ICSID, or an arbitration panel according to the UN
Commission on International Trade Law (UNCI-
TRAL) rules; if there is no agreement between the
disputants, the last option is to be pursued.

Annexes 2-12 of the FIP are on cooperation in areas
important for the investment climate in the region as
well as regional integration in general. These include
macroeconomic convergence (measured by infla-
tion, budget deficit, public debt, and the current ac-
count balance), taxation (including tax incentives),
foreign exchange controls, and payment systems.

Following up on the FIP and in a further move to
harmonize investment policies in the SADC re-
gion, the SADC Model BIT was completed in 2012.
Member states can choose to use all or some of the
model provisions in developing their own BITs or
as a guide for investment treaty negotiations. The
SADC Model BIT is therefore not intended to be a
legally binding document. It also provides an educa-
tional tool for officials and may serve as the basis of
training sessions for SADC government officials.

The SADC Model BIT covers most of the areas in-
cluded in standard BITs. But it does not recommend
including a provision for most-favoured nation treat-
ment. In terms of investor—state disputes, the SADC
Model BIT does not recommend including provi-
sions that give investors the right to initiate arbitra-
tion, but contains language that can be used by coun-
tries wishing to do so. The SADC Model BIT tries
to reflect a balanced approach between the member
states” development objectives and investor inter-
ests. Thus, while it contains substantive provisions
to protect investors, it also provides for a number of
obligations for investors, including refraining from
taking part in acts of corruption, assessment of envi-
ronmental and social impacts of investments, trans-
parency, and compliance with minimum human
rights and labour standards. If a member state seeks
to follow the Model BIT, however, it may not be able
to secure all the provisions in bilateral negotiations.

In practice, BITs signed by SADC member states do
not seem to follow the SADC Model BIT very close-
ly. According to the UNCTAD database of interna-
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tional investment agreements,* three SADC coun-
tries have signed seven BITs patterned on the SADC
Model BIT. And two of these seven (Mozambique—
Japan and Tanzania-Canada)deviate sharply from
the SADC Model BIT by containing provisions for
most-favoured nation treatment and international
arbitration for investor—state disputes.

ECOWAS

The revised ECOWAS Treaty signed in 1993 in
Cotonou, Benin, called for “the harmonisation of
national investment codes leading to the adoption
of a single Community investment code” (Article
3i). At their December 2008 meeting in Abuja, the
ECOWAS Heads of State and Government adopted
the Supplementary Act A/SA.3/12/08 on the Com-
mon Investment Rules for the Community.* At the
same meeting, two additional Supplementary Acts
relevant for the establishment of the Common In-
vestment Market (CIM) were adopted.**Common
investment rules set out in Supplementary Act A/
SA.3/12/08 cover all investments made by an inves-
tor before or after the entry into force of the Act, pro-
vided that an investor is any individual or company
of any member state of ECOWAS or a company that
has invested or is making an investment in the terri-
tory of an ECOWAS member state.

Community rules provide three levels of treatment:
national treatment, most-favoured nation treatment,
and minimum regional standards. The first will be
granted to investors case by case, after examination
to determine if the “in like circumstances” concept
is respected (national investor and foreign investor
need to be in the same situation). Most-favoured na-
tion treatment does not oblige an ECOWAS state to
extend privileges resulting from a customs union, a
free trade area, a common market, or an internation-
al agreement on taxation. Minimum regional stan-
dards include fair and equitable treatment, as well
as the prohibition of discrimination. Article 7 bases
this treatment on the customary international law
and has minimal treatment of aliens.

As is customary in BITs, Supplementary Act A/
SA.3/12/08 includes protection against uncompen-
sated expropriation. In case of expropriation, inves-
tors are to be compensated without delay, according
to market value and in convertible currency.
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ECOWAS investors are guaranteed free transfer of
assets, which includes in essence all payments relat-
ed to the investment (such as profits, dividends, and
proceeds from sale of the investment). Performance
requirements are allowed to promote domestic de-
velopment benefits from investments. They can
cover exportations, preference to goods produced,
volume or value of imports and exports, and restric-
tions on sales of goods and services.

Supplementary Act A/SA.3/12/08 is different from
most BITs in that it contains a designated chapter on
“obligations and duties of investors and investments”.
These include a provision for a pre-establishment
environmental and social impact assessment, the re-
sults of which are to be made available to the com-
munity where the investment takes place as well as
to other “affected interests”. The investor obligations
also include a number of post-establishment require-
ments including the protection of human rights and
respect for fundamental labour standards according
to the ILO Declaration on Fundamental Principles
and Rights at Work. Some of these investor obli-
gations are mirrored in the subsequent chapter on
“host state obligations”, which also calls on member
states to refrain from competing against each other
in the area of investment incentives. In case of inves-
tor—state and state—state disputes, the parties can re-
fer their case to a national court or tribunal or, in case
of disagreement, to the ECOWAS Court of Justice.

Article 31 of Supplementary Act A/SA.3/12/08 is
noteworthy in that it calls on member states to re-
negotiate all existing investment agreements that
are not consistent with it and ensure that all future
investment agreements signed by member states
are consistent with it “particularly with the balance
of rights and obligations it establishes” The draft
ECOWAS Investment Code and Policy are being
validated with relevant stakeholders before being
presented to the ECOWAS Council of Ministers for
adoption. The harmonization of investment codes
and regulations in the region according to the draft
ECOWAS Investment Code and Policy would con-
stitute a further key improvement of the regional in-
vestment climate.

COMESA

In the treaty establishing COMESA,* signed in 1993
in Kampala, member states recognized the impor-
tance of higher investment flows for development
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of the region and agreed to promote and protect pri-
vate investments (Articles 158 and 159). In the final
communiqué of their 1998 summit in Kinshasa, the
Authority of Heads of State or Government desig-
nated COMESA as a Common Investment Area. Af-
ter almost a decade of preparation and negotiations,
the Investment Agreement for the COMESA Com-
mon Investment Area (CCIA) was adopted by the
Authority at its May 2007 summit in Nairobi.* One
year earlier, in June 2006, the COMESA Regional In-
vestment Agency (RIA) was launched in Cairo with
the aim to promote the COMESA region as an inte-
grated investment area.

The CCIA agreement aims to attract investment
from within and outside the region. However, it has
not entered into force since the required threshold
number (of at least six member states ratifying the
agreement) has not been reached—in fact, as of Feb-
ruary 2014, not a single country had.*’

The entry into force of the CCIA could be an import-
ant vehicle for investment promotion and facilitation
in the COMESA. Among the key provisions in the
agreement is the definition of “investment” (Article
1.9), which is defined as assets admitted or admissi-
ble in accord with the relevant laws and regulations
of the COMESA member state in whose territory
the investment is made. This definition is completed
by an indicative list including (i) moveable and im-
movable property and other related property rights
such as mortgages, liens, and pledges; (ii) claims to
money, goods, services, or other performance hav-
ing economic value; (iii) stocks, shares, and deben-
tures of companies and interest in the property of
such companies; (iv) intellectual property rights,
technical processes, know-how, goodwill, and oth-
er benefits or advantages associated with a business
operating in the territory of the COMESA member
states in which the investment is made; and (v) busi-
ness concessions conferred by law or under contract,
including build, operate, own/transfer, rehabilitate,
expand, restructure, and/or improve infrastructure;
concessions to search for, cultivate, extract, or ex-
ploit natural resources.

The Council can declare other activities as invest-
ments. In addition, some exclusions are mentioned:
goodwill market share, claims to money deriving
solely from commercial contracts for the sale of
goods and services to or from the territory of a mem-
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ber state to the territory of another member state, or
a loan to a member state or to a member state en-
terprise; a bank letter of credit; or the extension of
credit in connection with a commercial transaction,
such as trade financing.

In terms of scope, the Agreement only applies to in-
vestments of COMESA investors that have been spe-
cifically registered pursuant to the Agreement with
the relevant authority of the member state in which
the investment is made. COMESA Investors are na-
tionals or judicial person of member states. A judicial
person owned or controlled by foreign national must
maintain substantial business activity in the member
state to be considered as a COMESA Investor.

The CCIA Agreement specifies that investments are
admitted in accord with national laws and regula-
tions (Article 1.9). Moreover, according to Article
13, COMESA investors and their investments must
comply with all applicable domestic measures of the
member state in which their investment is made. Pre-
and post-establishment are also subject to national
rules and regulations. The protection provided in the
Agreement covers both phases.

The standard is for fair and equitable treatment, in
accord with customary international law. The avoid-
ance of denial of justice in criminal, civil, or adminis-
trative adjudicatory proceedings is the main content
of this treatment. In addition, the National Treat-
ment (Article 17) is provided to the COMESA in-
vestors and it is stated that each member state shall
accord to COMESA investors and their investments
treatment no less favourable than the treatment it ac-
cords, in like circumstance, to its own investors and
to their investments with respect to the establish-
ment, acquisition, expansion, management, opera-
tion, and disposition of investments in its territory.
The Sensitive and the Temporary Exclusion List are
the only exceptions to this treatment. Most-favoured
nation treatment is accorded to COMESA investors,
but not to non-member states before the entry into
force of the CCIA Agreement. Moreover, there are
exceptions about preference or privilege resulting
from any customs union, free trade area, common
market or monetary union, or international agree-
ments pertaining to taxation.

There are no explicit restrictions on the transfer of
assets in the CCIA agreement. Hence, COMESA
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investors have the right to repatriate investment re-
turns, funds for repayment of loans, proceeds from
compensation upon expropriation, and the liquida-
tion or sale of the whole or part of the investment
including an appreciation or increase of the value
of the investment capital. In addition, they may also
transfer payments for maintaining or developing the
investment project, such as funds for acquiring raw
or auxiliary materials or semi-finished products, as
well as replacing capital assets; and remit the un-
spent earnings of expatriate staff of the investment
project. However, a transfer must be done in accord
with national laws and regulations (Article 15).

Expropriation is only admitted in the public interest,
under due process of law, on a non-discriminatory
basis, and subject to prompt, adequate, and effec-
tive compensation. This compensation, once paid, is
freely transferable. Investors are free to present their
case before a judicial or other independent authori-
ty. COMESA investors have the right to hire quali-
fied persons from any country with priority to quali-
fied member state workers with same qualifications.
Foreign qualified persons have full rights to enter
and receive the necessary authorizations to reside in
the member state subject to the laws in force in that
member state promptly and without burdensome
requirements.

The agreement also defines rules for dispute settle-
ment for state—state and investor—state disputes.
These prescribe for the case of state-to-state disputes
that a decision may be sought from a tribunal consti-
tuted under the COMESA Court of Justice, an inde-
pendent arbitral tribunal. In investor-state disputes,
an investor from a COMESA member state may sub-
mit to arbitration to the competent court of the state
where the investment has been made, the COMESA
Court of Justice, or international arbitration (under
the ICSID Convention, UNCITRAL rules, or any
other arbitration institution that both parties of the
dispute agree upon). The choice of the arbitration
forum for the dispute is definitive, which means that
an investor cannot bring the same claim before two
of the above fora (e.g., seek international arbitration
after the national court has ruled on the case).

The agreement states that each member state must
publish all relevant measures that pertain to, or af-
fect, the operation of the agreement. Transparency
is also required in the application and interpretation
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of national laws, regulations, and administrative
procedures. The agreement also contains goals on
investment promotion and facilitation, including
simplifying procedures for approval of investment
projects and organizing joint (intra-COMESA) in-
vestment-promotion activities.

EAC

The EAC does not have an investment agreement
or investment protocol between its member states.
However, the Treaty Establishing the EAC, signed
by the East African Heads of State at their fourth
Summit in Arusha in November 1999 and entering
into force in 2000, contains some language on in-
vestment issues in the region. Article 80 f of the Trea-
ty states the member states’ ambition to “harmon-
ise and rationalise investment incentives including
those relating to taxation of industries particularly
those that use local materials and labour with a view
to promoting the Community as a single investment
area’.

The East African Model Investment Code was draft-
ed in 2002 and adopted in 2006. This document is
not legally binding on EAC member states, but is
rather a reference guide for the design of national in-
vestment policies and laws. Its aim is to improve the
business climate in the EAC region and to harmo-
nize investment laws and policies of member states.

The Code is in six parts, dealing with preliminary is-
sues (including definitions, application, and scope of
the code), right of establishment, investment promo-
tion agencies, special economic zones, and miscella-
neous issues pertaining to regulation. A singularity
of the Code is that it does not contain Articles per
se, but rather sections and subsections phrased in the
form of provisions. Member states have the option
to adopt any or all of the provisions of the Code, as
stated in Section 3(1).

The Code provides for national treatment of and
non-discrimination against foreign investors (the
code does not seem to restrict this provision to in-
vestors from member states). Furthermore, the
Code includes provisions for the free transfer of as-
sets and protection from uncompensated expropria-
tion. According to the Code, investors can apply for
an investment certificate to the designated national
investment agency. The eligibility for such a certif-
icate can be defined by member states (e.g., quali-
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fying sectors, minimum investment threshold). If a
certificate is granted, investors can elect to include
a provision that allows them to submit any disputes
with the host state of the investment to international
arbitration according to ICSID rules (Article 15).

Perhaps the most important aspect of the Code is
that it goes beyond suggesting provisions dealing
exclusively with traditional aspects of investment
protection and promotion in the context of invest-
ment treaties. In particular, it incorporates provi-
sions on special economic zones, covering fiscal
and non-fiscal incentives allowed, as well as ceilings
or limits to them.

The Protocol on the Establishment of the EAC Com-
mon Market was signed by the EAC Heads of State
in Arusha in November 2009 and entered into force
in July 2010 after ratification by all member states.
It provides for freedom of movement of goods, la-
bour, services, and capital (“the four freedoms”) and
contains some provisions on investment, including
protection of cross-border investments (Articles S
and 29) and the harmonization of tax regulations
with the aim of promoting intra-EAC investment
(Article 32). The full implementation of the com-
mon market protocol is likely to bring the EAC clos-
er to the goal of becoming a single investment area as
stated in its establishing Treaty. The EAC and United
States are negotiating an investment treaty, though
negotiations are on hold until EAC partner states
have agreed on the model. The region is pushing for
a review on some of the contentious issues in the
United States Model BIT, including definition of in-
vestment, national treatment, most-favoured nation,
transfers, and performance requirements.

6.2 Continental initiatives
to harmonize investment
regulation

The regulatory environment for investments in Af-
rica is heavily cluttered given the numerous BITs
and DTTs. Pleas for harmonizing investment regu-
lations are not new: 40 years ago Akiwumi (1975)
recognized the disparities, and that the absence of
coordination at national and subregional levels was
hindering economic development.

Some RECs, such as ECOWAS, SADC, COMESA,
and EAC, have tried to address this weakness in part
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by promulgating common investment regulation
and model laws (even if the latter are unenforce-
able). A common element of regional investment
regulations is that wider economic space is a pow-
erful means for attracting investment. The economic
rationale is that economies of scale can be harvested
better, particularly for small and fragmented national
markets. Needless to say, intra-regional trade barri-
ers, including non-tarift barriers, would have to be
removed. External investment, attracted to these re-
gional markets, could help provide funds for region-
al integration projects.

But beyond regional models for investment trea-
ties, policymakers recognize that there are limits to
what RECs can do and that a pan-African approach
to negotiating contracts and investment treaties is
needed.” Senior African officials dealing with trade
have initiated a dialogue in the context of the AU
on the role of international investment agreements,
especially to support a regulatory environment that
fosters Africa’s industrialization and transformation
process—and crucially, one that does not reduce the
policy space for the shift.*

Dispute settlement—at the heart of the policy space
concerns—is a central element that needs attention
but is not getting it. An earlier chapter provided a so-
bering look at the inconsistencies in the legal inter-
pretation of investment disputes involving African
member states, which calls for urgent change. More
important, adoption and enforcement of proposals
are needed to reform the current dispute-settlement
system.”

Thus dispute settlement bodies in Africa need to be
beefed up. It is encouraging that an arbitration centre
for investment disputes has been created in Mauri-
tius. In that same vein, the viability of expanding the
legal redress mandate of the African Union Commis-
sion on International Law, as a source of legal opin-
ions and interpretations of existing BITs but also
as a dispute venue, should be explored. Finally, the
institutional weaknesses that dispute resolution on
the continent faces—starkly revealed in Campbell
v Zimbabwe, as the SADC Tribunal was effectively
suspended after reaching a decision against the gov-
ernment of Zimbabwe—show that African efforts
will also have to be accompanied by capacity and in-
stitution building.
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Another key but often overlooked element is bring-
ing consistency into legal practice and rulemaking for
investment in negotiating contracts. Indeed, some of
the disputes discussed earlier pertain to allegations
of a breach of investment contracts, in which an Afri-
can state was involved. Some efforts have been made
at the continental level to bring some consistency
into the extractive industry through the Africa Min-
ing Vision and more recently through the creation of
the African Minerals Development Centre, in partic-
ular in building capacities for contract negotiations,
so that contracts signed with investors are aligned
with the development and policy priorities of Afri-
can member states.

COMESA-EAC-SADC Tripartite Free
Trade Area

African countries have gone beyond regional ini-
tiatives to establish inter-REC initiatives. A notable
example is the COMESA-EAC-SADC tripartite free
trade area, approved at the Tripartite Summit of the
Heads of State and Government in Kampala in Oc-
tober 2008. According to its 2011 roadmap, the sin-
gle free trade area should enter into force in 2016.

The draft agreement contains the provisions that
Tripartite member states intend to “market the Tri-
partite member states as a single investment area”
and “develop policies and strategies which promote
cross-border investment, reduce the cost of doing
business in the region, and create a conducive en-
vironment for private sector development” (Article
24). While not an investment agreement in itself, it
does aim at creating a large African free trade area(*
from Cairo to Cape Town”) and at harmonizing pol-

icy.

Regional initiatives—good but only go
so far

Regional initiatives seem to address two spheres.
First, they cover the issues typically found in BITs,
that is, reciprocal exchange of guarantees and rights
to foreign investors such as protection of invest-
ments from expropriation and most-favoured nation
or national treatment (or both). Second, regional
investment initiatives aim at harmonizing rules and
regulations of national investment policies. It is not
clear whether a regional approach is advantageous in
the former area, which could be in principle—and
is in practice—also addressed at the bilateral level.
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The latter sphere—regional integration and cooper-
ation—clearly calls for a regional effort.

Deepening regional integration is an important as-
pect for the attractiveness of Africa as an investment
destination. Well-known issues around fragmented
markets, small market sizes, and heterogeneous reg-
ulatory environments can be overcome by harmo-
nization and integration. Also, cooperation at the
regional level can help avoid harmful practices such
as a “race to the bottom” in the area of investment in-
centives. Finally, removing obstacles to intra-region-
al investment flows can contribute to further unlock
the potential for intra-African investment flows,
which today already account for 23% of FDI projects
on the continent.”!

At this point, it seems too early to assess the extent
to which regional investment agreements can con-
tribute in practice to an attractive investment climate
at the regional level. It is likely that we will continue
to see investment agreements and initiatives both at
regional and bilateral levels, and perhaps they are in-
deed complementary. What seems clear is that fur-
ther deepening regional integration—including in
areas such as payment systems, capital markets, cur-
rency convertibility, and trade barriers—is a no-re-
grets option to make investments in Africa more at-
tractive for both African and non-African investors.

Towards a Continental Investment
Agreement

A natural question arising from regional initiatives—
and from their limitations—is whether a common
investment code at the continental level would take
things further. If so, what legal and policy framework
would be required, and does Africa already fulfil
some of the preconditions for an African Continen-
tal Investment Code and other regional investment
codes on the continent?

Consolidated investment agreements are vital for
attracting investment. Continental or regional in-
vestment codes will assist in simplifying investments
rules and regulations and making them clearer and
easier to understand. It is believed that the develop-
ment of continent and regional investment codes
will create a conducive environment, making the Af-
rican continent a better destination for investments.
As foreign investment flows into Africa and econo-
mies grow, capital controls and liquidity are also be-
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coming important issues (African countries face big
challenges when capital suddenly moves). Establish-
ing continental or regional investment codes should
help here and in raising low intra-African investment
which, at only 10-13% of total trade, is much lower
than in other regions such as the EU or Asia.

It is imperative that the investments benefit African
countries and local economies. African countries
should reap the benefits through skills transfer,
technology transfer, job creation, and infrastruc-
ture development. The codes should also cover
the concept of reciprocity of investments between
countries to allow inward and outward flows of
goods and services.

In line with the recommendations of the Ninth
AU-RECs-EAC-AfDB Committee meeting, held
in Addis Ababa in January 2012, the African Union
Commission undertook a study (including a ques-
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tionnaire-based survey) on a Pan-African Invest-
ment Code. The primary objective was to find the
elements of an enabling environment in the sectors
that have the greatest potential to promote economic
and social development in Africa. The study is part of
the process of elaborating a Pan-African Investment
Code based on international best practice to estab-
lish a business climate to stimulate investment at na-
tional, regional, and continental levels, and to devel-
op aroadmap and strategy on how African countries
can adopt this code to their own contexts. The next
chapter presents results from the survey, highlighting
some of the key challenges for investment in Africa.



Under its approved 2014-2015 biennial work pro-
gram, the UN Economic Commission for Africa
(ECA)undertook the review of Investment Policies
and Bilateral Investment Treaties Landscape in Af-
rica: Implications for Regional Integration. This
review was conducted as part of efforts by ECA to
assist African member states in accelerating regional
integration, particularly for investment.

7.1 Objectives

The focus was to find the elements of an enabling
environment for investment in the sectors that have
the greatest potential to promote economic and so-
cial development in Africa. It was hoped that the
outcome would help elucidate and shape the debate
on how Africa might better harness investment for
its economic and social transformation and how
harmonizing the existing legal frameworks at the re-
gional economic community (REC) and continen-
tal levels might accelerate this process. There were
five objectives:

investment
agreements landscape, including the agree-
ments’ prevalence, scope, application, and
contribution to investment in Africa;

o Undertake research on the

« Identify key challenges leading to limited
investment flows in Africa and how these
agreements are addressing these challenges;

« Examine the extent to which regional inte-
gration is being addressed in these agree-
ments and identify how they may be instru-
mental in attracting greater foreign direct
investment (FDI) to African regions (RECs)

Study objectives,
methodology, and
findings

by improving the investment climate and
harmonization of policies in Africa;

« Provide policy guidelines on how member
states and RECs could contribute to improv-
ing the investment climate and levelling the
playing field for a wider range of investors/
investment in economic sectors/activities
that may spur Africa’s transformation; and

« Determine the degree of implementation of
these agreements and what may be done to
improve and raise awareness on how they
may be relevant to supporting the private
sector.

7.2 Methodology

The study was conducted through a survey ques-
tionnaire sent to five key ministries™ and institu-
tions directly responsible for investment in African
countries. Some of these ministries were also visited.
The survey garnered responses from 36 countries
(Table 8) and 69 ministries. It received 164 filled-in
questionnaires. Analysis also came from face-to-face
interviews held by the ECA team. To obtain unbi-
ased results among all regions, a geographical sam-
pling technique was applied.

7.3 Survey findings

Institutional structures for
investments in African countries

The general observations from the survey results are
that the RECs’ investment policy frameworks have
helped to attract FDI to many African countries. But
some of these frameworks fail to promote equitable
distribution of investments among the regions of
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Table 8: Countries in the survey in five African regions

North Africa M Central Africa Southern Africa

Egypt Benin Cameroon Ethiopia Angola

Tunisia Burkina Faso, Cote d'l-  Chad Kenya Botswana

Sudan voire, Ghana DRC Rwanda Lesotho

Cape Verde Gambia Equatorial Guinea Tanzania Madagascar, Malawi
Nigeria Gabon Uganda Mauritius, Mozambique
Senegal Niger Namibia

Sierra Leone, Togo

their countries. Investment is concentrated in ur-
ban areas where the infrastructure is. Linked to this,
the survey highlighted some of the challenges hin-
dering more equitable distribution of investments
across the continent, including (beyond poor infra-
structure) tariff and non-tariff trade barriers; limited
movement of persons and capital; high transaction
costs of doing business; still-high risk perceptions
of investing in Africa; limited access to credit; and
corruption.

Yet on the bright side the survey reveals that some
African countries (especially at the regional level)
are attempting to address these challenges. The har-
monized investment agreements like the Bilateral
Investment Treaties (BITs) at the REC level are also
recommendable while, nationally, most countries
have designated the Ministry of Trade, Commerce
and Industry to direct the coordination of invest-
ment activities. The survey reveals that most BIT
negotiations are coordinated by the Ministry of
Foreign Affairs and the Ministry of Justice, though
the private sector and non-governmental organiza-
tions are rarely involved, making implementation
of signed agreements problematic. The Ministry of
Finance and Economic Planning is responsible for
formulating tax policies on investment, including in-
vestment-promotion incentives.

Almost half of the countries from the survey group
expressed concerns about tax incentives granted to
foreign investments, because this practice has hurt
the tax base and led to a huge loss of budget reve-
nues.

Promotion and facilitation of investment policies is
the responsibility of investment promotion agen-
cies. A common feeling among respondents was that
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South Africa, Swaziland
Zambia
Zimbabwe

promotion agencies try to provide information on
opportunities, guidelines, and requirements for in-
vestments to both foreign and domestic investors.
In many African countries, most research work in in-
vestment promotion is done by promotion agencies.

Thelevel of coordination among these ministries and
institutions varies from country to country. Many lo-
cal investors have scant information on investment
opportunities and are unsurprisingly disappointed
when the benefits they expect from them do not
materialize. There also appears to be gaps in infor-
mation in many countries on implementing invest-
ment agreements and policies. Private sector players
and other stakeholders feel isolated when it comes
to preparing and negotiating investment agreements.
Many respondents reported that governments nego-
tiated independently without involving the private
sector, parliamentarians, or civil society groups. Co-
ordination between government ministries and oth-
er agencies was a challenge, particularly in attempts
to form a cohesive and systemic flow of investment
information once the agreements were signed. Co-
herence among these groups is, therefore, needed.™

Most respondents indicated that investment agree-
ments need to be reviewed to consider new econom-
ic challenges and country-specific needs. Some of
these agreements had been signed a long time ago,
often when African countries had little capacity to
negotiate. Many officials in key ministries and insti-
tutions raised concerns about the low levels of ca-
pacity building. The survey results also indicate that
countries lack in-depth studies to analyse the impact
of investment agreements on attracting FDL



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Investment policies and agreements
Attracting investment is not an end in itself, but it
should support development goals and structural
transformation. Liberalization, including reduced
barriers to trade and investment, needs to be bal-
anced with those goals. Most countries are calling
for a review of the agreements they signed many
years ago to make them more compatible with their
current stage of economic development.*

Further, there seems to be no real evidence that in-
vestment treaties increase FDI. Most respondents
indicated that the presence or absence of an invest-
ment agreement is not a significant factor determin-
ing investment decisions of foreign investors. The
survey results also revealed that many African coun-
tries are facing challenges in their investment policies
as aresult of signing BI'Ts. Most of the agreements do
not support national development frameworks.

A general feeling among respondents was that BITs
were negotiated and signed without considering the
complexities of socioeconomic challenges or nation-
al development policies. There are inequities and in-
adequacies in existing bilateral agreements between
developed and developing countries due to the un-
equal bargaining power during negotiations. Further,
most treaties have no time limit, which makes them
hard to amend. New BITs need to be negotiated with
clear analysis, taking into consideration national de-
velopment strategies and changing socioeconomic
development, striking a balance between the targets
of national policies and development needs.

The survey results reveal that most bilateral invest-
ment treaties being signed or implemented by Af-
rican countries favour foreign investors. To a large
extent, treaties focus on issues such as protection of
foreign investments and national treatment of for-
eign investors. Issues of how to deal with environ-
mental or social problems created by investments
are not clearly specified, and African countries have
limited power to leverage and create obligations on
the investors if such environmental problems are cre-
ated. In addition to BITs, countries need to improve
features vital to attracting other forms of investment,
such as infrastructure, political environment, and
macroeconomic policies and governance.

The scope of BITs is critical if both parties are to
benefit. Respondents were asked to indicate issues
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covered by their treaties.”*However, they also un-
derscored the need for these policies to be clear and
transparent and felt that mainstreaming into national
development strategies was critical if countries were
to benefit from the treaties.

The general perception was that the impact of BITs
was minimal—for example, some countries that
have signed treaties see little investment. Most of Af-
rica’s investment comes from emerging economies
such as China, India, and Brazil, rather than Western
countries with which African countries have signed
treaties. The common view was that BITs defend and
promote investment from abroad by protecting for-
eign investors and reducing investors’ exposure to
political risk and uncertain business environments,
without necessarily addressing some of the core pro-
grams or initiatives in developing countries.

Many respondents indicated that coordination be-
tween government ministries and other agencies was
difficult—particularly the process of formulating a
cohesive and systemic flow of investment informa-
tion once the agreements are signed. They felt that
local investors have scant information about avail-
able investment opportunities, which obviously cuts
them off from the associated benefits. Respondents
also felt that consultations between government
ministries and key stakeholders, before some invest-
ment agreements were signed, were inadequate.

Investment protection and promotion
With numerous categories of instability among po-
tential host countries (among other problems)—in-
cluding political, macroeconomic, and governmen-
tal—foreign investors are looking for protections
before making key investment decisions. In princi-
ple, incentives should direct investments to specific
sectors or areas, particularly those less attractive for
investment. To become more useful, incentives need
to be well structured (and time bound) and transpar-
ent. There should be clear guidelines on how govern-
ments provide incentives to companies that do not
invite suspicions and doubts.

The level of familiarity with the national investment
policy framework in African countries depends on
respondents’ engagement in developing and apply-
ing investment policies and investment agreements.
Most respondents were familiar with the basic in-
vestment policy framework of their countries, but
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its variation among ministries and institutions could
be confusing. Respondents were also more familiar
with regional than continental investment policies.
(Some caution is necessary, though, as familiarity
with investment policies also depends on the indi-
viduals being interviewed, and on which ministry or
institution they represent.)

Respondents were asked to indicate the areas covered
by investment regulations/policies in their countries.
As shown in Figure 6, the investment-agreement land-
scape covers almost all the areas in the questionnaire,
except ceilings on investments. Twenty of the 29 coun-
tries indicated that their national regulations/policies
on investments do not cover ceilings. As much as
ceiling is considered an important area in investment,
many countries are exercising flexible monetary poli-
cy and hence investors are free to transfer any amount
of capital when establishing a business.

The link between BITs and investment
A number of countries indicated that the argument
on the proclaimed benefits of BITs had not been re-
searched fully and hence they offered few or no con-
clusions. For most respondents, investment inflows
were primarily driven by expectation of profits or re-

turns. The correct question is how investment agree-
ments should be designed to ensure the presumed
benefits of foreign investments.

Theoretically, bilateral investment treaties are sup-
posed to contribute to economic growth and sustain-
able development. However, this is not the case in all
examples due to factors such as the level and quality
of investments, infrastructure challenges, the politi-
cal situation, and the type of agreements signed.

Many respondents indicated that the creation of
promotion agencies in a number of countries has
contributed significantly to creating a conducive
business environment. However, they also felt that
these agencies have not effectively implemented in-
vestment policies.

Many respondents indicated that investment trea-
ties do not necessarily bring the much- needed in-
vestments in their countries. Many recommended
that sound policies are needed to attract more in-
vestors. Many respondents also pointed out that
some bilateral treaties are oriented toward political
considerations rather than investment related, and
telt that some countries have engaged in BITs just to

Figure 6: Key areas covered by investment regulations/policies in Africa

30

25

20

15

10

(%,

0

Definition of investment
National and/or MFN Treatment
Ceilings on the investments
Employment & movements

of business person

Tax rebates/monetary incentives

LLLLELLLY

£ S s & S £
] =] = 5 =] =
£ 3 c o 2 ©
] c B 2 S
= [ s © +—
= (e, = w
o e 8 o )
v <) d v >
= O 2 2 o)
S ° o 8 =
= & 5
= s a s < H Yes M No
= c <= &
= S o b
= 2 <
'r% .o € el
& = o
172) o o
() o >
] — <
v o
v
S oS

Source: ECA Survey on Investment Agreement Landscape in Africa, 2014.

40



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

enhance political ties. Some respondents stated that
their countries were receiving more investment from
countries without investment agreements. Hence,
countries need to do more than sign BITs. Some
respondents recommended emphasis on capacity
building, and on improved awareness of investment
issues among ministries and institutions dealing
with such subjects. At the regional level, many re-
spondents regarded investment initiatives such as
the Common Market for Eastern and Southern
Africa (COMESA) Regional Investments Agency
and Southern African Development Community
(SADC) Best Available Techniques as good tools for
attracting investments. Numbers agreeing that key
areas should be included in investment agreements
appear in Figure 7.

The link between DTTs and
investment

The survey asked respondents how double taxation
treaties (DTIs) are impacting bilateral agreement
negotiations. Double taxation is generally defined
as the imposition of comparable taxes in at least two

countries on the same taxpayer with respect to the
same subject matter and for identical periods (fur-
ther information is in Chapter 4). Although ques-
tions have been raised about the usefulness of DTT’s
in attracting investments, some governments still
consider them as important tools for instilling con-
fidence among investors.

Investment, international trade, and
global value chains

Most respondents felt that there is no/little correla-
tion between investments and Global Value Chains
(Box S) in their countries. Many thought that African
countries are only the suppliers of raw materials and
most of the finished products are being processed
abroad, which leads to minimal value creation. The
general consensus from the survey is that the impact
of investment on value creation is dominant in job
creation, as many companies need labour at any level
of production.

Manyrespondentsindicated that the creation of GVCs
through BITs in most African countries is minimal

Figure 7: Key areas to be included in investment agreements
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Box 5: Global Value Chains

Globalization has boosted international investment, trade, and Global Value Chains (GVC)s. The pattern of today’s business
dealings has changed, consistent with changes in information technology, trade liberalization, labour costs, quantities
of natural resources available, and economies’ openness. Such changes have led companies to revisit their strategies—
splitting operations, inputs, manufacturing, assembling and marketing, and creation of GVCs. These chains have largely
contributed to the flows of intermediate inputs as companies continue to search for cheaper raw materials.

Many larger companies now produce in countries where costs are cheaper. In developing countries, huge value chains
are being created among small and medium-sized firms, where most actors are involved, supplying raw materials, in-
termediate inputs, and other essentials. At this stage also, host countries benefit through the creation of temporary and
permanent jobs. There is a need for multinational, medium-sized and small firms to position themselves to promote GVCs,
but this in turn requires infrastructure development and trade promotion.

and not exploited fully. The respondents felt that val-
ue-chain integration would only be achieved if there
is full interconnectivity and coordination among mul-
tinational companies, small and medium-sized firms,
and host countries. They also believed that in-depth
studies were needed to analyse the extent to which
value chains are created through BITs.

About 69% of respondents located their country at
the bottom of the value chain; about 23% thought
that their countries exceeded the intermediate level;
and only 8% located their country at the higher end
of value chains.”’

As shown in Figure 8, many respondents indicated
that value chains are important in all the economic
sectors under review, with increasing technology
transfer and diversifying production capacity top-
ping the ranking.

Investing in Africa: opportunities and
challenges

Until very recently, the perception of Africa as a lo-
cus for investment has been negative. The good news
is that this perception is now changing. For instance,
five of the 12 fastest-growing economies in the world
are African, FDI is five times what it was a decade

Figure 8: Importance of value chains in various sectors
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ago, and there is an emerging African middle class.
Key facilities such as infrastructure, Internet, and en-
ergy access are improving, offering new investment
opportunities in Africa. In less than five years, Afri-
ca has risen to become the second most attractive
investment destination in the world, tied with Asia
(Ernst & Young, 2014).

Issues must be addressed. Regional integration
could assure that African people benefit from greater
regional investments and trade (see Chapter 6). With
its rich natural resources such as gold, platinum, cop-
per, and gas, the return on investment in Africa is
higher than in developed countries. In addition, Afri-
cahas alarger untapped market with low penetration
and great potential. Despite this recent progress and
abundant resources, the continent still faces numer-
ous development challenges.

Figure 9 shows the main challenges as perceived by
respondents: 17 countries did not believe that exist-
ing restrictions on investments are a major challenge.

Towards an African Continental
Investment Code

Respondents viewed regional integration as an im-
portant vehicle forimproving the investment climate.
Many (24 out of 27 countries) felt that the Pan-Af-
rican Investment Code will give valuable guidance
to countries in negotiating investment agreements,
including BITs, as well as addressing challenges in
the area of investments. However, they also felt that
the Pan-African Investment Code should consider
ongoing initiatives in the RECs such as the SADC
Protocol on Investments and Trade; the COMESA
Investment Agreement for the Common Investment
Area; the EAC Model Investment Code; and the
ECOWAS Community Investment Code. Many be-
lieved that the Pan-African Investment Code should
be a template offering guidance on regulations and
policies.

Figure 9: Challenges hampering regional/national investments in Africa

perception in Africa, 6
infrastructure, 4

[ No, High transaction
Costs, 3

Il No, High risk
M No, Inadequate

barriers, 7
I No, Free movement
people and capital, 13
M No, Other, 12

[l No, Existing restrictions
on investments, 17

M No, Tariff/Non tariff

Yes,
0

= z
3 s = =
< = = ==
o= © e H D
= 1 o N = = =
= £ B g 2 15 S S
o= < S = =] o © =
= — 5 = =3 = = >
=] = o =SS 2o = @ = 5]
= S S = — = < 2
~N S = = = D
& T 5 =3 %) = T2 s
g . L= i 5 g
7} v S e > L v D
o =9 > = £ E > = a >
kiR 7
| | =9 [ | |
=

B No

M Yes

Source: ECA Survey on Investment Agreement Landscape in Africa, 2014.

43



8.1 Conclusions

Investments form an integral part of global economic
relations. They are of vital importance to private sec-
tor growth and Africa’s transformation in general. In
the past two decades, Africa has become increasingly
engaged in investment issues. First, African leaders
have recognized that investment is a key driver for
economic growth, and if channelled adequately as a
factor in economic activity, can expand productive
capacity, generate employment, and contribute to
income creation. Second, foreign and domestic in-
vestments are crucial to development in Africa.

In almost all African countries, most Bilateral In-
vestment Treaties (BITs)have been signed with
countries outside the continent. However, African
countries are gradually signing more treaties with
each other, which reflects deepening regional inte-
gration between African nations bilaterally or tighter
intra-Regional Economic Community (REC) ties.
Opportunities for signing BITs with non-African
partners have largely been exhausted because new
southern partners such as China and India prefer
other modalities for engaging with Africa.

BITs are increasingly being signed along with Dou-
ble Taxation Treaties (DTIs), because these lat-
ter agreements enable the repatriation of profits
through holding companies at the lowest possible
tax rates. DTT shave stimulated efficiency-seeking
foreign direct investment (FDI), driven not only by
lower costs accomplished through cheaper inputs
and factors sourced in the host country but also by
reduced transaction costs derived from the compa-
ny’s affiliation, given the tax regimes in the host and
source countries.
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Conclusions and policy
recommendations

Some of the undesirable practices often attributed
to DTTs are tax evasion, mispricing of activities to
bloat operating costs (and so generate tax rebates),
and transfer pricing (to benefit from low-profit taxes
and high taxes on costs, based on differences in tax
structures between jurisdictions).

Besides BITs or DTTs, there are other international
investment agreements such as cooperation agree-
ments, regional trade agreements, and regional pro-
tocols with an investment chapter. Of late, Africa
has also been participating in such agreements, in
particular through regional protocols dealing with
investment issues. African countries also take part
in, for example, the Multilateral Investment Guaran-
tee Agency, the International Centre for Settlement
of Investment Disputes (ICSID), and the UN Com-
mission on International Trade Law (UNCITRAL).

The case law statistics on investment disputes and
claims strongly suggest that some BITs signed by
African countries are skewed in favour of investors,
posing a financial and technical burden on govern-
ments, as well as a cap on their policy space. Some of
their concerns, as well as solutions, follow:

The focus of BITs has mainly been towards
protecting investors and their investments.
Though numerous BITs are in force and
many have been signed, it is widely accepted
that BITs alone do not bring development
gains and that there is no definitive evidence
that these have attracted FDI. In addition,
the wording in BITs does matter, as shown
by the numerous ways in which BITs provi-
sions are interpreted in the context of invest-
ment disputes.
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African governments are also worried about
their responsibility and potential liability
vis-a-vis existing agreements. This goes be-
yond how BITs were negotiated and signed,
as most of them were signed without con-
sideration of the social economic changes of
many African countries.

Though the standard for considering expro-
priation in many arbitral cases is set relative-
ly high, treaties still have clauses on full pro-
tection and security as well as provisions on
legitimate expectations of investors, which
often favour investors during arbitration.

The types of dispute settlement provisions
in BITs are important to understand. In-
deed, major divergence points between
negotiating parties of BITs often relate to
which national law (i.e., local remedies) to
refer to when a dispute occurs—that of the
host country or that of the source country.
African countries believe that the law of the
host country should prevail.

Countries have to consider the decision to
outsource their defence in a dispute, which
they often now do. It is not only costly as a
legal service, but also sometimes the legal
defence firms that specialize in investment
arbitration also offer their services to private
investors and hence may face a conflict of in-
terest when defending a state, especially if an
investor could become their future client in
another case.

There is also an emerging consensus that
rather than relying on BITs exclusively, Af-
rican countries should consider regional
approaches, to assist in the development of
alegal framework for foreign investment. Le-
gal positions on the interpretation of existing
BITs, for instance at the REC level, would
help avoid disputes that disadvantage mem-
ber states of a common region and could
raise their bargaining power in a dispute.

A joint African agreement on investment
dispute could be a standard for interpreta-
tion without necessarily focusing on all as-
pects of treaties.
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For an African strategy, stocktaking of the
existing African cases is important, as is the
outcome of treaty negotiations and renego-
tiations. Termination of treaties and even
withdrawal from the International Cen-
tre for Settlement of Investment Disputes
(ICSID) convention of other developing
countries has occurred in the past because
countries have not explored the option of
renegotiation, whereby many BITs have pro-
visions allowing renegotiation.

8.2 Policy recommendations

Given these concerns, African countries need to
consider developing a framework to attract more
investments from within and outside the continent.
Existing investment initiatives such as BITs need to
be strengthened to take into account current varying
national levels of socioeconomic development. Afri-
can countries need to critically review BIT texts be-
fore signing. There is a need to explore what to frame
in negotiating and renegotiating treaties, as well as
alternative rules and venues.

So what type of provisions do countries need to craft
to curb their potential liability from investment pol-
icy changes?

In essence, countries need to look at the
wording of the provisions being negotiat-
ed with their counterparts to ensure that a
balance is struck between protecting the
investors and giving government sufficient
policy space to achieve development ob-
jectives. Hence, provisions containing a
narrow-based definition of investment,
mandatory exhaustion of local remedies,
regional approaches to dispute resolution,
pre-approval of investment, and standard of
treatment, among other considerations, have
to be worded carefully. Useful guidelines in
this exercise may be provided by existing
models and policy frameworks, such as the
Southern African Development Commu-
nity, the Common Market for Eastern and
Southern Africa, and the East African Com-
munity (EAC) models, the International In-
stitute for Sustainable Development model,
and the UN Conference on Trade and De-
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velopment Investment Policy Framework
for Sustainable Development model.

Attention to the wording of such agreements
is necessary, so that it does not allow for the
crowding out or discriminatory treatment of
domestic and regional investors, which of-
ten face unfair conditions as a result of the
various “layers” of standards of treatment
that foreign investors obtain from BITs. Es-
pecially as the continent is receiving more
intra-African investment, providing for this
type of investment is paramount.

Termination is not a new approach (consid-
er Morocco and South Africa, for example)
to the other party’s refusal to renegotiate.
Refusal has set a precedent for other African
countries as a means towards renegotiation
and could imply a surge of a new model of
jurisprudence of BITs that is Africa-based.

Arbitration conducted at the ICSID pro-
vides a relatively neutral procedure and is a
preferred venue for most disputes, but needs
not be the only one. Further, recent expe-
rience in Africa also reveals a risk of forum
shopping for arbitration, where cases were
filed under both UNCITRAL and ICSID.
Given that a growing number of disputes
from intra-African BITs may be expected,
the interest in a home-grown solution is in-
creasing, both to standardize how disputes
should be handled and from a legal- econo-
my perspective.”*However, this interest will
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need to be paired with institution building,
legal independence, and enforcement mech-
anisms to ensure that they are viewed as
credible alternatives to ICSID.

The continent could also consider a pan-Af-
rican solution, such as the African Court of
Justice,*requiring that the proposed Conti-
nental Free Trade Area, be set up by an in-
dicative date of 2017.

Given the ambiguity of the impact of BITs
on investment in Africa, further research
may be necessary in this area on which to
base more policy recommendations.

Finally, Africa needs to sketch out a strate-

gy for investment regulation. This strategy

needs to restore the balance between invest-
ment protection and the legitimate right of

a state to act in accord with its development

needs and objectives. Options include the

tollowing:

a) Not negotiating new investment trea-
ties;

b) Renegotiating and amending existing
agreements;

c) Negotiating new agreements that nar-
row the scope of misinterpretation and
reduce potential liability;

d) Communicating a legal position on the
interpretation of existing agreements;
and

e) Seeking alternative venues for legal re-
dress.



References

Africa Progress Panel (2012).Africa—Investment Ready: Development context for investing in the continent. Policy

Paper. September. Available at http://www.africaprogresspanel.org/wp-content/uploads/2013/10/2012_
POLICY BRIEF Business ENG_LR.pdf.

African Union (2013a).A Concept Note to Initiate a Dialogue on the International Investment Agreements
Among the African Union Members August 2013. Eighth Ordinary Session of the Conference of AU Minis-
ters of Trade. Addis Ababa, 21-25 October.

(2013b).Report of the Meeting of Trade Senior Officials. Eighth Ordinary Session of the Confer-
ence of AU Ministers of Trade. Addis Ababa, 21-23 October.

(2014).Malabo Declaration on Accelerated Agricultural Growth and Transformation for Shared Pros-
perity and Improved Livelihoods. Doc. Assembly/AU/2(XXIII). Twenty-Third Ordinary Session. Malabo,
26-27 June. Available at http://caadp.net/sites/default/files/documents/sustaining-CAADP-momentum/
Malabo_Declaration_on_Accelerated Agricultural Growth and Transformation_for Shared Prosperi-
ty_and Improved Livelihoods adopted June 2014-2.pdf.

African Union Commission and New Zealand Ministry of Foreign Affairs and Trade (2014).African Union
Handbook 2014: A Guide for Those Working with and within the African Union. Addis Ababa. Available at
http://au.int/en/sites/default/files/ MFA%20AU%20Handbook%20-%20Text%20v10b%20interactive.pdf.

African Union and ECA (2012).Boosting Intra-African Trade Issues Affecting Intra-African Trade, Proposed Ac-
tion Plan for Boosting Intra-African Trade and Framework for the Fast Tracking of a Continental Free Trade
Area. Assembly/AU/2(XVIII). 8 October. Available at http://ti.au.int/en/documents/boosting-intra-afri-
can-trade-issues-affecting-intra-african-trade-proposed-action-plan-b-0.

Akiwumi, A. M. (1975). A plea for harmonization of African investment laws. Journal of African Law,vol. 19, No.
1 International Conference on Banking Law and Development in Africa (Spring-Autumn),pp. 1-S. Avail-
able at http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=5240568.

AussenWirtschaft (2008). AussenWirtschaft: The Swiss Review of International Economic Relations. September.

Blas, Javier (2013). Offshore centres race to seal Africa investment tax deals. Financial Times, August. Available
at http://www.ft.com/cms/s/0/64368e44-08c8-11e3-ad07-00144feabdc0.html#axzz3f8yzVSPV.

Brown, Chester, ed. (2013). Commentaries on Selected Model Investment Treaties. Oxford Commentaries
on International Law. Oxford: Oxford University Press. Available at http://ukcatalogue.oup.com/prod-
uct/9780199645190.do.

Daele, Karel, and Mishcon de Reya (2013).The unfinished work of foreign investment protection in Africa.
Kluwer Arbitration Blog. 22 February. Available at http://kluwerarbitrationblog.com/blog/2013/02/22/
the-unfinished-work-of-foreign-investment-protection-in-africa/.

De Gama, Mustageem (2014). Draft bill no threat to foreign investors in South Africa. Business Day, 1 April.

Available at http://www.bdlive.co.za/opinion/2014/04/01/ draft-bill-no-threat-to-foreign-investors-in-
south-africa.

Dugan, Christopher, Noah D. Rubins, Don Wallace, Jr., and Borzu Sabahi (2008).Investor—State Arbitration.

Oxford: Oxford University Press. Available at https://global.oup.com/academic/product/investor-state-ar-
bitration-97803792154412cc=us&lang=en&#.

47



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Ernst & Young (2014). EYs attractiveness survey: Africa 2014. Available at http://www.ey.com/Publication/
vwLUAssets/EY-attractiveness-africa-2014/$FILE /EY-attractiveness-africa-2014.pdf.

Economic Commission for Africa (ECA) (2013).Harmonizing policies to transform the trading environment.
Assessing Regional Integration in Africa (ARIA) VL. Available at http:// www.uneca.org/sites/default/files/
PublicationFiles/aria_vi_english_full.pdf.

(2014a). Final communiqué. Eighteenth Meeting of the Intergovernmental Committee of Ex-
perts (ICE).Kinshasa, 17-20 February.

(2014b). Foreign direct investment vs. national champions? The role of FDI and domestic firms
in catalysing structural transformation in Eastern Africa. Background paper ECA/SRO-EA/ICE/2014/6.
Eighteenth Meeting of the Intergovernmental Committee of Experts (ICE).Kinshasa, 17-20 February.

Ewelukwa Ofodile, Uché (2014). Africa and the system of investor—state dispute settlement: to reject or not to
reject? Transnational Dispute Management 1. Available at http://www.transnational-dispute-management.
com/article.asp?key=2043.

Foster, Vivien, and Cecilia Briceio-Garmendia, eds. (2010). Africa’s Infrastructure: A Time for Transformation.
Washington, DC: The International Bank for Reconstruction and Development and the World Bank. Avail-
able at http://siteresources.worldbank.org/INTAFRICA/Resources/aicd_overview_english no-embargo.
pdf.

Gaukrodger, David, and Kathryn Gordon (2012).Investor-state dispute settlement: a scoping paper for the
investment policy community. OECD Working Paper on International Investment, No. 2012/03. Paris:
OECD Publishing. Available at http://dx.doi.org/10.1787/5k46b1r85j6f-en.

Henn, Markus (2013). Tax havens and the taxation of transnational corporations. International Policy Analy-
sis. June. Washington, DC: Friedrich Ebert Stiftung. Available at http://library.fes.de/pdf-files/iez/glob-
al/10082.pdf.

Hurt, Stephen (2013). Why South Africa has ripped up foreign investment deals. The Conversation, 17 De-
cember. Available at http://theconversation.com/why-south-africa-has-ripped-up-foreign-investment-
deals-20868.

Johnson, Lise (2014). The impact of investment treaties on governance of private investment in infrastructure.
Robert Schuman Centre for Advanced Studies Research Paper, No. RSCAS 2014/32.New York: Columbia
University, Vale Columbia Center on Sustainable International Investment. Available at http://papers.ssrn.
com/sol3/papers.cfm?abstract_id=2411575.Khor, Martin (2014). Investor treaties in trouble. The South
Centre Blog, 24 March. Available at http://blog.southcentre.int/2014/03/investor-treaties-in-trouble.

Kumpf, Silke M. (2013). Beyond the Realm of ICSID: Al-Kharafi & Sons Co. v. Libya. October. Available
at http://brownrudnick.com/news-resources-detail/2013-10-beyond-the-realm-of-icsid-al-kharafi-
sons-co-vs-libya?&ca853aft1983265a47d40edf33574ecee8300a3d&key&pnc_cache oft&pnc cache
key=92£1093e.

Muchlinski, Peter T. (2000). The rise and fall of the Multilateral Agreement on Investment: where now? The
International Lawyer, vol. 34, No. 3, pp. 1033-53.

Newcombe, Andrew, and Lluis Paradell (2009).Law and Practice of Investment Treaties: Standards of Treat-
ment. The Netherlands: Kluwer Law International. Available at http://www.italaw.com/documents/New-
combeandParadellLawandPracticeof InvestmentTreaties-Chapter1.pdf.

Organisation for Economic Co-operation and Development (OECD) (1998).The MAI Negotiating Text. Direc-
torate for Financial, Fiscal and Enterprise Affairs. DAFFE/ MAI(98)7/REV1. 24 April, Paris.

48



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

(2006) Policy Framework for Investment. Available at http://www.oecd.org/investment/invest-
ment-policy/36671400.pdf.

(2012a). OECD Codes of Liberalisation: New Governance Arrangements. July. Available at
http://www.oecd.org/investment/investment-policy/Codes-liberalisation-governance.pdf.

(2012b). The OECD Declaration and Decisions on International Investment and Multinational
Enterprises: Basic Texts. Available at http://www.oecd.org/investment/investment-policy/Consolidated-
DeclarationTexts.pdf.

(2013). OECD Codes of Liberalisation of Capital Movements and Current Invisible Operations.
Paris. Available at http://www.oecd.org/investment/investment-policy/codes.htm. Péez, Laura (2008).
Regional trade agreements and foreign direct investment: impact of existing RTAs on FDI and trade flows in
the Andean community and implications of a hemispheric RTA in the Americas. Available at http://papers.
ssrn.com/sol3/papers.cfm?abstract_id=1276246.

(2011). Liberalizing Financial Services and Foreign Direct Investment: Developing a Framework
for Commercial Banking FDI. Hampshire, UK: Palgrave Macmillan.

Ripinsky, Sergey (2012). Venezuela’s withdrawal from ICSID: what it does and does not achieve. IISD Invest-
ment Treaty News, 13 April. Available at https://www.iisd.org/itn/2012/04/13/venezuelas-withdrawal-
from-icsid-what-it-does-and-does-not-achieve/.

Roxburgh, Charles, Norbert Dérr, Acha Leke, et al.(2010). “Lions on the Move: The Progress and Potential of
African Economies.” June. Available at http://www.mckinsey.com/insights/africa/lions_on_the_move

Sagna, Ibrahim (2013). Shouldn’t you invest in bottleneck-breakers in Africa? 3 September. Available at http://
www.huffingtonpost.com/ibrahim-sagna/post_5545_b_3859857.html.

UNCTAD (2000).Bilateral Investment Treaties 1959-1999. UNCTAD/ITE/IIA/2. Available at http://unctad.
org/en/Docs/poiteiiad2.en.pdf.

(2013).World Investment Report 2013: Global Value Chains: Investment and Trade for Develop-
ment. Geneva. Available at http://unctad.org/en/PublicationsLibrary/wir2013_en.pdf.

(2014).Recent Developments in Investor—State Dispute Settlement (ISDS).7 April. International
Investment Agreements (IIA)—Issues Note, No. 1. Available at http://unctad.org/en/PublicationsLibrary/
webdiaepcb2014d3_en.pdf.

Waibel, Michael, Asha Kaushal, Kyo-Hwa Chung, and Claire Balchin. (2010).The Backlash Against Investment
Arbitration: Perceptions and Reality. In The Backlash against Investment Arbitration, Claire Balchin, Liz
Kyo-Hwa Chung, Asha Kaushal, and Michael Waibel eds. The Netherlands: Kluwer Law International. Avail-
able atpapers.ssrn.com/sol3/papers.cfm?abstract _id=1733346.

49



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Databases:

Double Taxation Treaties (DTTs)
http://unctad.org/en/Pages/DIAE/International%20Investment%20Agreements%20 (IIA)/Country-specific-Lists-
of-BITs.aspx

International Investment Agreements (I1AS)
http://unctad.org/en/pages/DIAE/International%20Investment%20Agreements%20(IIA) /IIA-Tools.aspx

Investment Policy Hub
http://investmentpolicyhub.unctad.org/IIA/liasBy Country#iiaInnerMenu

Legal Texts:

The East African Community Model Investment Code 2006
http://www.eac.int/invest/index.php?option=com_docman&task=doc_view&gid=9&tmpl=component&for-
mat=raw&Itemid=70

Investment Agreement for the Common Market for Eastern and Southern Africa (COMESA) Common Investment
Area, 2007
http://viunctad.org/files/wksp/iiawksp08/docs/wednesday/Exercise%20Materials/invagreecomesa.pdf

South African Development Community (SADC) Model Bilateral Investment Treaty Template
http://www.iisd.org/itn/wp-content/uploads/2012/10/sadc-model-bit-template-final.pdf

SADC Protocol on Finance and Investment
http://www.sadc.int/files/4213/5332/6872/Protocol_on_Finance Investment2006.pdf

Supplementary Act Adopting Community Rules on Investment and the Modalities for Their Implementation with
Economic Community of West African States (ECOWAS)
http://www.ecobiz.ecowas.int/en/pdf/ cim-vision-english-version.pdf

World Trade Organization (WTO)legal texts
http://www.wto.org/english/docs_e/legal _e/legal e.htm

50



Annexes

Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

angequiz -
elquiez
BlUezUR|
epueb
o 1]
0bo|
pue(iZemg
uepng
Bl[euI0g
U037 eLIAIS
S3[RYASS
|ebauag
adipulg pue 3uioj oes

s
-
:

r

ber states

elbIy

m

101N

eiguuey

ICan mem

anbiquiezopy

02010\

snuneyy

plURIINGJ
1B

mepe)y

Ipasebepey

g -

B3]

.
.

04}0saT]

eAudy

(BITs) between Afr

nessig eauing

pauIny
euRyy
RIqWeD
10gey
eaujny [epiojenby

ies

eldoyp

panlg

nnogilg
‘day "w 3 ‘0buoy)

tment treat

310K, p 319)

inves

‘day ‘0buo)

S0I0WO)
Peyd

day uedLyy [e1u)

3piap ade)

uoolewe)

f bilateral

Ipuning

0564 PUIYINg

IXO

RUPMSIOg

O

pjobuy

Matr

el

O
m

Central African Rep.
(Chad

(Congo, Dem. Rep.
Equatorial Guinea

Djibouti
Eqypt, Arab Rep.

Algeria
Angola
Botswana
Burkina Faso
Burundi
Cameroon
(ape Verde
Comoros
(ongo, Rep.
(Cote d'Ivoire
Ethiopia
Gabon
Gambia

Benin
Eritrea

Annex 1

(O)]
—_



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

angequiz

BquEE7

m

eluezue|

epueby

elsiuny

obo|

pue[IZemg

uepng

®Uy Yo

el|ewos

%

U037 BUAIS

S3PYIAS

|ebauag

adipuig pue 3uio] oes

epuemy

elbIN

10N

Blquey

anbiquuezop

00101\

snpunejy

plURIINGJ

e

ey

Jeasebepely

ehqn

-
o
=

I

041053

eAudy

nessig eauino

pauIny

eueyD

RIgIe)

uogen

eauINY [eLiolenby

Ay

eldoiyp

a3

‘day qely 1dAb3

nnogifq

_n

‘day "w 3 ‘0buo)

0N P 210)

‘day ‘0buoy

soJowo)

pey

day ULy [enud)

3piap ade)

uooiewe)

Ipuning

056 eUYINg

euemsiog

ujuag

pjobuy

elably

Ghana

Guinea

Guinea Bissau

Kenya

Lesotho

Liberia

Libya

Madagascar

Malawi

Mauritania

Mauritius

Mozambique

Rwanda

Sdo Tomé and
Principe

Senegal
Seychelles
Sierra Leone
Somalia
South Africa

52




Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

angequiz -

BIqUIE7

elUezUR|
epueby

eIsjun|

0bo|

puB|izems

uepng

®y Yo

oljewI0g

9U097 RIS

S3[RYASS

N

|ebauag

adpujig pue 3o} 0gs

epueMy

elbIN
101N

Bguuey

anbiquuezop

020101\

snuneyy

plURIING}

e

mepe)y

Ipasebepely

g -

U3

04}0saT]

eAudy

nessig eauino

BauIng

eURYY

IqUEED

uogen

eaujny [epiojenby

eldoyp

RNl

‘day qely 1dAb3

nnogilg

‘day "w 3 ‘0buoy)

310K, 319)

‘day ‘0buo)

S0I0WO)

pey)

day uedLyy [enua)

apIaj ade)

uoolswe)

Ipuning

0564 PUYINg -

RUBMSIOZ -

uiuag

pjobuy

el - -

@
=]

s o 2 2
= | = © | = = = <
> N o 2] = S| 2 2

S| S| > 3| 2 | E
> = S =l D s < | .=
AlA|lFE I FE|I DI EININ

53



ber states

ICan mem

(DTTs) between Afri

ies

ion treati

f double taxat

iXo

Matr

Annex 2

Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

amqequiz

eIquiEz

eluezue|

epueby

eIsjun|

obo|

pUe[IZemg

uepng

®LY yino

pljewI0S

U037 BLIAIS

FEIEIBIEN

[IENE

adpujlg pue 3uio] 0gs

epueMmy

euabIN

1901

elqIwel

anbiquuezopy

02010\

snuneyy

pURIINEYy

e

mefe)y

Jeasebepey

efqn

B3]

041053

eAudy

nessig eauino

eauingy

euRyo

RIqUIED

uogen

23UINo [eriojenby

eldoiyp

ealllg

‘day qely 1dAb3

nnogifg

‘da3y "waq ‘0buo)

JUON,p 319

‘day ‘0buoy

S0I0W0)

Pey)

doy ueaLy [enud)

3piap ade)

uoolswe)

Ipuning

0584 eupiIng

euemslog

ujuag

elobuy

elabyy

Algeria

Angola

Benin

Botswana

Burkina Faso

Burundi

(ameroon

(ape Verde

Central African Rep.

Chad

Comoros

Congo, Rep.

(6te d'Ivoire

Congo, Dem. Rep.

Djibouti

Eqypt, Arab Rep.

Fritrea

Ethiopia

Equatorial Guinea

Gabon

Gambia
Ghana

Guinea

Guinea Bissau

Kenya

Lesotho

Liberia

Libya

ul
I



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

amgequiz

equie;

eluezue|

epueby) -

ersjun|

obo|

pUE|iZems

uepns

i;J'

Oy §nos
s M []

U037 BU3S

S3IPYAS

[ENEN

adpujig pue auio] 0gs

epueMmy

euabIN

196N

elqien
anbiquiezoy I
0010

snuneyy
.| .

IleW

IMefely

5

Jedsebepeyy

efqn

o3

0U0537

eAudy

nessig eauing

eauINy

eUeyY

RIquIeD)

uogen

2auiny fepiojenb]

eldoiy

eang

‘day qery 1463

nnogifg

doy “wa( ‘0buo)

[]
L]
l_._m-

3UI0ALP 210)
‘day ‘obuo) ..
S0I0UI0)

ey

‘day UedIY [eIU)

apIa)ade)

uooswe)

Ipuning

05e4 BUIYING

euemsiog .

ujuag

elobuy

i

euably . .

=

- = @ IS
S s} - = - ) 15 = =
al = = N = = = fa~]
S| = =2 8|l 2 s B EQ BT |l == s s 2 s
S| =2 E E|lg 5|l |2 28 s €=l < s = 22| 5| 3
= | 2| = = =1 1= IN IS o 5] sl = S o S o = =1 N o > = IS]
S =5 2|/ 2|35 8 ISYERSY s E| | | E5|E|S|=| 2| 2<s| 8| e|E

s | =2 = = 8 = ) o | DL S > = = 3 S > 5 s
=Sl Ee Sl sl A Al AASIE2 S22 T

ul
Ul

Zimbabwe




d BITs and DTTs

igne

that have si

Irs

f country pa

iXo

Matr

Annex 3

Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

aMgequI7

RIque7

plUPZUR|

epuebp

eIsiun|

obo|

pue|izems

uepng

R Inos

Bl[eUI0S

U037 RLAIS

EIEIIEN

[LEE

adpuyig pue 3uio] oeg

epuemy

RURDIN

1961\

elqueN

anbiguezoyy

020101

snuNey

pIURINEIY

ey

IMe[ey

Jedsebepeyy

efqn

CTEn

041097

eAuay

nessig eauing

eauIng

pURYD)

BIquIe)

uogen

pauINy feyiojenby

eidoiy

eanly

day qery 1dAb3

nogifq

‘day "waq ‘obuo)

310N, 210)

‘day ‘0buo)

S010WO0)

Pey)

A3y uedupy [enud)

3apiapade)

uooowe)

Ipuning

05e4 PUIYINg

BUBMSIOY

uluag

elobuy

euab|y

Algeria

Angola

Benin

Botswana

Burkina Faso

Burundi

(ameroon

(ape Verde

Central African Rep.

(Chad

Comoros

(Congo, Rep.

(6te d'Ivoire

Congo, Dem. Rep.

Djibouti

Egypt, Arab Rep.

Eritrea

Ethiopia

Equatorial Guinea

ul
(&)



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

aMgequi7

BIque;

ejuezue|

epueby)

eIsiun|

obo|

pue|izems

uepng

BIILY 4IN0S

Bl[eUI0S

U037 RIS

SAIPYIASS

|ebausg

adpuyid pue 3uioj oeg

epuUeMy

RURDIN

101N

elquey

anbiquiezoyy

020101\

snuNep

eluRINRY

e

ey

Jedsebepeyy

efan

L] HLLEll,

e

040537

eAudy

nessig pauing

pauINg

eueyo

BIquIe)

uogen

pauMy [eLiolenby

eidoip3

eallly

‘day qery 1dA63

nnogilg

‘day "waq ‘obuo)

0N, 210)

‘day ‘0buo)

S0JoWwo)

pey)

A3y uedupy [enud)

3piapade)

uoosswe)

Jpuning

0se4 BUPYING

eueMS)0g

uiuag

plobuy

euab|y

Gabon

Gambia

Ghana

Guinea

Guinea Bissau

Kenya

Lesotho

Liberia

Libya

Madagascar

Malawi

Mali

Mauritania

Mauritius
Morocco
Mozambique

Namibia

Niger

Nigeria

Rwanda

3o Tomé and

Principe

Senegal

ul
~



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

aMgequi7

BIque;

pluPZUR|

epuebp
BIsjun|

obo|

pue|izems

uepng

elfewog

U037 RLIAIS

RIEIIEN

ebauag -

adpuyig pue 3uio] oeg

epuemy

eLRbIN

1961\

CITEY

anbiguezoyy

0220101\

snouneyy -

plURINEY

/e

mejely

Jpasebepeyy

efqn

CE

0410597

pAudY

nessig eauing

eauIngy

pURLD)

eIquey

uogen

pauing [eLorenb]

edonp3

eani

‘day qey 1dA63

nnogilg

‘ddy “Wwaq ‘0buoy

30N P 310) |

a3y ‘0buo)

S010U0)

pey)

0oy UL [eNUI)

3pIajade)

U00JoWe)

Ipuning

05e4 RUIYING

pUPMSIOg

uluag

ejobuy

elb|y

Seychelles
Sierra Leone
Somalia
South Africa
Sudan
Swaziland
Togo
Tunisia
Uganda
Tanzania
Zambia
Zimbabwe




'9861 '8 J2QWSAON JO UOISIDaP ‘Slied ‘UONeSSed 3p JNoD

¥861 '9¢ 1990120 (L/78/94V "ON 95D AISDI)
JO UOISIP3p ‘sauuay ‘[adde, pInoD) [SUoISIdap 1IN0 [RUOHEN eauINo Jo dljgnday Ateuonnjonsy sad

Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

$32IN05/SYuI

papn(puod '9861 ‘LT [Udy UO [eunqu| Y1 A paispuai plemy @ISl -03d ‘A panuii] AuedwoD uol| duepy 861
(¢/€8/84V "ON =5eD QISDI)
‘9861 /1 SUN( JO UONEIYNISY PUR 0861 ‘L E YDIRIA JO PIeMY elaq17 40 2l|gnday
papN[PUOD) ‘9861 'L € YDIB\ UO paIspual piemy alsDl  Auonelodiod Jaguil] uiaiseg uelsqll €861
8CLD=PI
-95edRI4™/990d=PPP
-OPIOOJMOYS=|BAUON ‘wnuue Jad
-oegHysaseD=adA1sanb  1S3I91Ul 90| 18 UOI||IW 95T (1/28/94v
-9119|AI9SIU0I4/QISDI/B10  snid 'S9SS0| o) UOI||IW €6 's101eJ3IqJe 33 JO aUo Ag uojuido bunuassiq e s| ‘0N 958D ISD) [63USS A S|aISNpU|
MuegpompIsal/Asdny - snjd ‘uol|jiw 0GL dUelf V4D PIapN[pUOD  piemy ayl 01 paydelle 886 L 'S Aleniged U palspusl plemy aisol SU019g S9p SUIeDIY 1S9N0 219005 7861
_ LTLD=PIeseaRU3 0661 '/ ABY\ UO 33131WIWIOD) d0Y pe 3yl Aq paubis
§990d=pPIP0PR>0d JuswW|nuue Joj suonedijdde sanied ay1 bunodsfel uoispag
Raal o EARSISER L Ee '886 | ‘9 AJenuer Uo passpual plemy (2/18/94V 'ON 25€D QISDI)
-seD=adA|1s9nba113)| G861 s|eJbuUT SOP 3S[PUNOISUIED) DIDID0G pue
-AJ9S1U0.I4/(ISDI/B10 ' AR\ JO JUSWINUUE UO UOISIDSP S93eU 991ILWIOD D0y Py uoOJaWED) JO DI|gNday PaNUN A SI9YIO
juegpiompIsal//sdiy papn[aUOD) €861 /1 1200100 UO paJspual piemy AlSDl  pue HqWD) Usbe|UY-2LASNPULRUYDQIY 1861
'sajed (Q)v 2Ny uonequy 03 uensind ‘0861 ‘¢ Anf uo paIsp (1/8£/84v ON 9seD (ISDI) eUSBIN
91 Ag 01 paaibe JUsWSSS  PapNPUOD -UaJ Juswaalbe 1usWa1as salkied oyl BulApoguua premy alsDl A uoneiodio) s1onpoid ses adnjepens  8/61
1861
‘9 2UNf 40 UoIsPa( ‘slied ‘[odde,pinod ‘086 | ‘€ Jaguad (@/LL/949v
-9 JO UOISIDP ‘Slied “Isul 4B 'qli] [SUOISIDaP 1IN0 [euolieN "ON 958D ISDI) 0BUOD) aY3 4o dljgnday
papn[PUOD '0861 ‘8 1SNBNY U0 PaJapual plemy aisol 59|d0ad ‘AURJUOGRINUSAUSG THY'S  //61
(1/£4/84v ON 95€D (ISDI) 0buod
papnjpuoD '6/61 '0€ JSQUISAON UO palspual piemy aisol a1 jodlgnday sajdoad AydS oy //61
(L/¥7£/94V "ON 958D AISDI)
papn(puod /161 '673SNBNY JO piemy QISDI SIIOA|P QD A Y'd'S B||9PIED OUBLPY /61
1s9nbal J1I9y1 18 panunUOd
-sIp buipasdoid pue ‘san.ed (L)€ 9Iny uonesgly o1 iuensind g/61 ‘/1 1990120 UO [eu (L/2£/94v ON 958D QISDI)
9yl AQ 01 paalbe JUSWSSS  PIPNPPUOD)  -NGL] 83Ul AQ PaNSS| 92UBNUIIUOISIP dY3 JO 910U Bulyel JIspi0 AISDl  ODD0IO A SIDYIO pUB /'S SUU| ABPIOH  7/61

59

y10Z-2L61 ‘([a1sdi1] s9andsiqg 3uawisaau] jo
JUBWIAJIIAS J0J 43U [BUOIIRUIIIUL) BILIJY SUIA|OAUI SBSED 33R]IS-101SIAUI JO ISIT -y Xauuy



"dWIH31 SUOZ 931) MAU
JO UOEID BY) PUB JOISIAUL

()€ 3InY uoneIqIY aISD] 01 Wuensind ‘666 |

Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Jpd SU1 01 Uol||lw € $Sn Aed ‘01 Aleniga4 uo pasapual JusWwaibe JusWIas saled
71906/59582/pIsD1/BI0 01 Ipuning Aqg Juswaaibe a3 buiApoquia piemy Ue Jo Uiy ay3 Ul 3sanbai Jisy) 38 pa (£/56/94V ON 258D dISDI)
NUBGPOM MMM//:d11Y JO BUIISISUOD JUSWISINAS  PIPNPUOD)  -PI0d3J JUSWISNISS pue ‘salnied syl Ag O3 pasibe JusWs1Ias aisl IpUNINg ‘A SI9YI0 PUB Z1905) dUIOIUY G661
J01SSAU ‘(7 9|nY Uonegly 01 uensind
3U1 JO INOARJ Ul papleme ‘000T ‘9 AInf Uo |eunqgil 2yl Ag Panss| 92UBNUIUODSIP U1 JO
Jpdbunnioey JusWAed Jo 1neyap ul 910U Bulyel JapIQ IUSpUOdsay ay3 Jo 1sanbai ayy 1e panui
-NUBNURDLBWY//SIUSWIN  ‘lnuue 4ad 046/ 18 15a491Ul -uodsip buipaadoid pue ‘sajnied ayi Aq 01 pasibe JusWSISS (1/€6/94V ‘ON 95eD QISD|) 2J1e7
-D0p/eddIAN'Me[ell/:diy  snid ‘papleme Uol||iw 6 $SN PIPN|PU0D /661 ‘L7 A1BNnIga4 UO panss| piemy aisdl A buipel] pue bulnidejnuUB UBDUBWY €661
EVLO=PI
-9SeDRU3" 6/9D0=PI2
-0PIRI0QMOYS=|AUON
-DeRHYsase)=adA1sonb
-91{13|A19SIU0I4/AISDI/B10 ‘uondip 661 '91 Aleniged (L/26/99Y "ON =5eD dISDI) eurYyD
NUBGPHOM PISII//:sdily -SIIN[ 4O 2e| 1O} PISSIWSI]  PaPN[AUOD) U0 paJapual 91ndsip aY3 JSA0 UOIDIPSUN BulUIDSP pieMmY alsdl o dignday APy S1oNPOId 3eS WNNJeA 7661
159Nnbal
11343 3 panuRUodsIp Bul (1/68/84V ‘ON 9seD dISDI) Seuoz
-pa3201d pue ‘syuspuodsay 934 PUB JUSWI1S3AU| IO} AIOYINy
341 JO U0 pue JUBWIE|D) 31 ‘7 9|NY UOIIRINGAY 01 uensind ‘€66 ‘¢ aUnf uo [eu [esouaD) pue 1dAB7 4o dljgnday qely A
AQ 01 pa21He JUSWISINSS  PIPNPPUOD)  -NGLL 3yl AQ PANSS| 9DUBNUIIUOISIP 3Y3 JO 310U Bulsel 19pIQ aisol Auedwod) 1snJ] J9AOURH SIINIDBJNUBN 6861
1sanbai 19y} e panunuod (1//£8/84V "ON 9seD dISDI)
-SIp buipaadoid pue ‘saijied ‘(L)€ 9|ny uonelNgly 01 3uensind ‘ce6 | ‘| ¢ Alenuer uo jeu uogeo Jo dl|gnday A 'S DINILIS uon
3U1 Agq 01 paalbe JUSWISISS  PapNpUOD)  -NGiL Yl AQ PaNss| 92UBNURUOISIP 33 JO 910U Bupel JIspiQ AlSDl  -S9D) 3P 19 XNBARI| 3P S9PNIF,P 2121005 /861
159nbal J1ay3 1e panuRUOD (1)
-SIp buipaadoid pue ‘sajpied ¢t 9|NY UONeIgly 01 Juensind ‘886 | | Z JOQUISAON UO [eu (1,/98/94V ON 252D AISDI)
33 AQ 01 paaibe JUSWISIIAS  PIPNPUOD)  -NGLL Yl AQ PaNSS| 92UBNUIIUODSIP 3y JO 910U Bupyel 1apI0 @lSDl  eisiung jo olignday ‘Auoeleyd 'y Yieys 9861
(L)€ 21Ny uonequy o3 uensind ‘0661 ‘0¢ 129
-WSAON UO PaNss| 92UeNnuIuoIS|p SY3 JO 910U Bupel 19pIQ) (¥/¥8/94V ON 85D dISDI)
15anbal 113y 12 panunuod 6861 'CC (7/178/24V ON 958D ISDI) BRUIND
-SIp buipaanoid pue ‘saipied 19gWa9 UO panssi piemy ayi buljinuue Ajjefiied uoisipag Jo2l|gnday A JusWIysl|geIs]
9U1 Ag 01 paalbe JUSW9ISS  Papn|puod) ‘8861 ‘9 Alenue[ UO paJspual plemy aisol S9OUIWION [eUOeUIIU| SWNRLEA 861
GELD=PI
-95e2:9U3" 1/9D0=pI2
-0pPOOMOYS=[BAUOL (1) 9|nYy uopesgly 01 3uensind ‘€661 ‘6 Y4B\ UO 991w (€£/¥8/94V "ON 9seD ISDI) 10463
-oeRgHysased=adA1sanb  -3sanbal 112yl 1 panuiuod -WwoD ay1 Ag panss| 9dUeNURUODSIP 94} JO 910U Bupel 1aplO JO 2l|gnday gely A paywl] (ise3
-31433JAI9SIU0I4/QISDI/BI0  -sIp Bulpasdold pue ‘sapled 's103eJ3IgUR 9Y3 JO SUO AQ uoluldO Bunusssig aisl 3|PPIN) Soiadoid dyided UIsyInos 861
MUBQPHUOMPISII//:SANY 9yl AQ O3 paaibe JUSWS|IAS  PIPNPUOD) B S| plemy Yl O} PaYdeNe ‘766 | ‘07 ABIN UO palapual piemy

$324N05/SYuI

60



€LLDO=PI
-9sedRu3//5DA=PP
-0pPOOMOYS=[BAUOL
-oeRHYsase)=adA15onb
-21433]AI9SIU0I4/QISDI/BIo

(£/86/94Y ON @seD d|SDI) 0buoD
341 Jo 2l|gnday dnenowad A TYY'S

‘uondIpsuUN( ou BWISIURIA NP 12 NAIY NP 2IJLNY 2191005

61

Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

NURGPUOMPISII//SANY  pey 3l papidsp [euNqUL 9yl PapNnpuod) (000T ‘| J2qui=1das) [eUNgLiL Y3 JO plemy aisl PUE DU| 's92IN0SaY UBDLIBWY OJueg 8661
Jpd-uoispaguon
-p124dU21U[RUSIAN/STUSWIN
-D0p/e2>dIAN'ME| Bll//:d11Yy
Jpd
“JUSW|NUUE-BUIAA/SIUSWIN
-D0p/e2>dIAN'ME| Bll//:d11Yy ‘500 'L € 1990120 U0 panss|
‘0007 ‘8 12qUa39 paiep plemy [elligly ay3 Jo uoneiaidiaiul
Jpd "91eJ dWes
‘[BUIH-0007-BUSA/SIUSWIN 343 1e JUsWiAed Jo Jjnejap ul '7002°'S
-D0p/eD>DIAN'ME| BlI//:d11Yy 152J31U| JJOISSAUI JO INOAR) AJeniga4 uo panss| Juswinuuy 1oy uoiedljddy uo uolisinag
ul ‘(Aarienb papunodwod
Jpd ‘956 JO 9184 18 Pa1e|nd|eDd) "000C '8 /2229 U0 pPanss| plemy [eul4
‘|eUI-666 L-BUSAN/SIUSWN  98E'LER'L | $SN JO 151Ul (7/86/94V ON
-D0p/eddIAn'Melell/xdiy  snid ‘papieme /68190°8 $SN PIPN|PU0D ‘6661’6 2UN[ UO PaNSS| UOIDIPSIING UO UoIsDaJ asol 958D QISDI) 1dABT A 'p1] S|910H BUSAN 8661
'SUoIe|NHY |eIduURULS
pue SARISIUILPY 3Y3 O (P)(€)rL uonenbay o3 Juensind (€/86/99V
‘saoueApe Jo JuswiAed Jo 3oe[ 104 ‘200T ‘¢ Anf uo buipssdoid 'ON 958D (JISDI) BUIGITJO Jl|gnday A 8661
‘PINUIUODSI]  PIPNPUOD) 93 JO 9DUBNUIUODSIP 943 04 J9PIO UB PaNSS| [eungli| 3y | alSDl  euagi jo Auedwlo) 1sni] [euolieulaiu|
(8/£6/94V ‘ON 9s€D ISDI) ®IIOALP /661
‘sanJed 0007 ‘v [11dy uo paiap 910D A S9|1IX3] S21q14 Sap uswaddo|
31 AQ 01 paaihe JUBWISIISS  PIpPN|PUOD) -U3J JUsWaaIhe 1UsWaas saed syl buiApoquia plemy asol -aA9(J 9| Inod asieduel sjubedwod)
T oINy (¢/L6/94Y
“JUBWIB|D Y3 JO 1s9nbal sy3 uolelgly 0y uensind /661 ‘g Joquiaidas uo [eiuan-Aiey "ON 958D ISD|) 0buo) jooignday /661
1e PaNURUODSIP BUIPa9d0ld  PapNPUo)  -2439S dY3 AQ PaNSs| 92UBNUIUODSIP 33 JO 910U Bupel 1apI0 aisdl ‘A pa)WIT (0BU0D) 29djny 9191205
LS§1D=PI=5ED
R4 9KSDA=PPOPR20J
-MOUYS=|eAUOIIDRHYSD
-seD=adAIsenba1id) (1/£6/34¥ ON 358D QISDI)
-AJISSIUOIH4/AISDI/BI0 ‘uon2ipsun( 0Se4 euplng A 131U\ uoneyoldx3,p 19
NUBQPUOMPISDI//SANY 01 SUOIDA[QO 4O PISSIWSI]  PSPN|PUOD) (0007 ‘6 Adenuer) [eunqli] 3yl JO piemy asol 3UDJayday ap UO[BOASIAULP 9191905 /661

$92IN0S/SyuI]

JUWIIIIAS JO dInjeN g




Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

JPATSIBUT-TUTES/STuWn
50P/BI DA ME[ B1T//0T1]

Jpd-uoispagiusw
-[NUUY-0BUOD-[|SY2UIN
/SUOISIDaP/WOD'SUIe|D
SJUSWISIAUIMMM /A1y

Jpd'pieme-1usw
-92 2W/sased/pIsal/bio
NUBGPUOM MMM //:d11Yy

(7AW

-95e23U3 8/5DA=pI?
-0pPIOOMOYS=|BAUOL
-oegHYsase)=adA1sanb
-91413|AI9SIU0I4/qISDI/BIo
SuegpuUom pIsal//sdny

$32IN0§/Syul]

Jetlpivirivion (@]

‘SWiepp
l[e PasSILSIP [eunqguL

“1sonbai 112y 18 panuiuUod
-SIp buipssdold pue ‘ssinled

oY1 Aq 01 paaibe Jusws|ies

‘Po|nuUe SeM plemy/ |eul

‘JuswAed

[1aun Ajjlenuue papunodwod
969 18 153J21Ul sn|d ‘1Sl
papunodwod se 0/6'855 |
$SN snid 40isanul ay3 0}
papieme OER'061°2 $SN

159nbai U9y 18 paNURUOD
-sip buipaadoid pue ‘saipied

33 Ag 01 paaibe JUSWSNSS

papn|puod

papn|puodD

papN|puod

papn|puodD

papn|puoD

papn|puodD

papnpuod)

papn|puodD

JUBWINIAS Jo dunjeN E

b 9Ny Uole
-lguy 01 1uensind ‘L0z ‘0¢ 1snBNY Uo jeungil] ay1 Ag panss|
Buipa201d 3y JO 92ULNUNRUOISIP SY1 JO 210U BUel 1SpI0

'900¢ 'y 1200100 U0 paispual piemy
‘9007 '8 Alenuer uo panss UoISIDa JUSWNUUY

€00 ‘77 1l°2qWiadad Uo panss| plemy

1002 ‘91 AINf UO PANSSI UOADIPSUNI UO UOISIDA

700C ‘v A1enige4 uo panssi (1)et ojny uon
-eJ1iquy 01 JuensInd 35UBNURUOISIP 83U JO 910U Bupie) J19pI0
"100Z 'z AINf U0 panss| UODIPSHN( UO UOISIDaQ

‘9007 ‘| J9QUISAON UO PaNss| UOISIdSQ IUsW[nUUY

%00¢ ‘6 A1BNIGR4 UO Panss piemy [euld

7007 ‘71 [udy U0 panss| piemy

(1)€¥ oIy uoneniquy
o1 3uensind ‘|00z ‘s Aeyy UO [eunqll] [eaIaY 9yl AG panss|
Buipasd0id 9y} JO DUBNURUOISIP JO 310U Bupel 19pI0

‘010Z '61 1snbny uo
¥ 9|ny uoneniaqly d|sd] 01 auensind buipasdoid sy Jo adue
-NUIIUODSIP 9Y1 JO 910U Bupe) J9PIO Ue Panss| [eungli] sy

"L00Z ‘2L AINf uo palapual premy

aisol

aisol

aisol

aisol

aisol

aisol

aisol

aisol

suoIspa( |  sanuap /s3jny

(8/00/99Y "ON 256D dISDI) SSUIN

SOP 19 S2UNIRD) SIP 3[LIFUID) pue ob
U0 ay1 Jo dijgnday dnenowsd A Pr]
‘sjuswdolans( sessianQ auiodabply

(£/00/94V
'ON 258D QISDI) BAUSY 40 d1|gnday A
pawi Auedwod) 9314 AN PLIOM

(9/00/94V ©ON =5eD
AISDI) 022040\ A DD Y WNILIOSUOD)

(#/00/94V "ON 95D dISDI) 02
-D0IO|\ 'ASPLIIS|eY| PUB ONINIISODIUI[eS

(£/66/94V 'ON 95€D QISDI) 0Puo) dy3 Jo
dl|gnday dieIdOW A [[PYIHIA YOLIed

(9/66/84Y "ON =5eD AISDI)
1dAB3 Jo dijgnday gesy A 0D buljpueH
pue buiddiyg uswad) 1se3 3|PpPIN

(5/66/84Y "ON 358D QISDI)
BIqUIED 3y JO Jljgnday A V'S BIUBWIY

(8/86/94Y "ON 952D AISDI) PauWIT
elURZUR| JISMOJ JUspuadapu] A pa1ul]
Auedwo?) A|ddng o111093 ejuezue|

000¢

000¢

000¢

000¢

6661

6661

666 |

8661

62



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Jpd
1dABT~BuluiAor/s1uswin
-D0p/edDIANME[RYl//:d1Y

8CCO=pI

-95edRU3 G$9DA=PI2
-0pPOOMOYS=[BAUOL
-DeHYsaseD=adA15anb
-314313]AI9SIU0I4/QISDI/BIo
MUegpUOM PIsdl//sdny

Jpd-uolspagiusawinu
-UYS3|19Y24SDD/S1usl
-ndop/eddiAnme|ei//dny
Jpd 100~ pIemyS3||ayd
-A3SADD/SHUaWNd0p

/e DIAN'Me|Bll//:d1y

Jpd-gyL0el/sUBW
-ND0P-3582/59|U/3|NeJ2P
/S91S/WodMelell//:diy

(O=PI

-95e2RI4 " 1 $97DA=pI>
-0pPIOOMOYS=|BAUOL
-oegHYsase)=adA1sanb
-91413|AI9SIU0I4/qISDI/BIo
SuegpuUom pIsal//sdny

$32IN0§/Syul]

"PANURUODSIP
Buipasdoid pue saied
31 Ag 01 paaibe sem jusw
-9|119s Juswinuue buung
"uondIPSUN( pay2e| [eunqti]

"UonDIPSUN( paye| [eunqil

"PINUIIUOISIP S49M UDIYM
‘sbuipasd0ld JuswinuUe
sbupqg uewiep Dygnd
10U S| UOISIP9p S,|eunglil

‘pa123fas 1s9nbal Juswnuue

12)e pakels ‘wnuue Jad 96
Je 3sa1a3ul snid ‘uoljiw £/ |
F paj|e10} pieMe Ajjeniu|

“J4SW UO paseq swiie|d bul
-ulewal ||e pa12afal jeunqy

‘PaNnuUnuodsIg

papnpUoD

papN|puodD

papn|puod

papnpuodD

papn|puodD

papn|puodD

papnpuod)

papn|puodD

JUBWINIAS Jo dunjeN E

'5002 ‘91 JoqWiada( uo [eunqul Y1 Aq panssi (1) £t SNy uon
-e13IgJy 03 3uensind a5UeNUIIUOISIP 343 JO 310U Buiyel JspIQ

“$00Z '0€ AINf UO PaNSS| UODIPSHN( UO UOISIDaQ

'S00Z ‘01 Alenuer uo panss| UONDIPSUING UO UOISIDS(

‘0L0T ‘€1 4990120 UO (3) pue (p)(€) |

uole|nbaY [eldUBUI4 PUB SARRASIUIWPY dISD| 03 3uensind
‘sodurApe palinbal 3y Jo JusWAed Jo oe| 1oy Bulpssdoid syl
JO 92UBNUIIUODSIP SY3 1O} J9PIO UB SINSS| 9911IWILIOD) J0Y Py

'£00T ‘81 {unf panss| plemy

'S00C '6C
aUN[ UO Panss| sa||ayd4as ay3 Jo dljgnday ayi Jo Juswnuuy
Joj uoned|jddy ayi Uo 931IWWI0D) D04 Pe dY3 JO UOISIDa(

"€00¢ '/ 13923 UO PaNss| plemy
"900¢ '/ ¢ 1290120 UO Panss| piemy
"€00Z 'L Z 4290320 UO PaNss| UORDIPSHN( UO UOISIDaQ

‘(L)€ 9|nY uonelguy 03 uensind ‘€00z
‘€| aunr uo Buipa2201d 3Y3 JO SOUBNUIIUOISIP 3Y1 JO
910U Hupe] JSPIO UR PANSS| [eIaUdD)-AIe1a1das buindy ay |

€007 'SZ Aleniga4 Uo paspual piemy

"21L0C "L g 2uNn( Uo palspual plemy

aisol

aisol

aisol

aisol

aisol

aisal

aisol

aisol

suoIspa( |  sanuap /s3jny

(LL/€0/99Y ‘ON =5eD
aisol) 1dABT ‘A Aisuiyoey Buuiy Aof

(8/€0/94Y 'ON 95€D QISDI) BUSDIY A VL
-N3dId-1'S'3 7 3uswadnols) WNRIoSUOD)

(S1/20/94Y "ON @seD) 1dAB3 Jo dijgnday
gely ‘A SIsyio pue Du| ‘Ouwmcoc\_cd\

(71/20/84Y ON 956D AISDI)
$39|19Y243s jo dljgnday A ojd dnol HaD

(6/20/94Y
‘0N 95eD) 1dA67 Jo dijgnday gely A Sia
-y10 pue Auedwo)) buipel| uoidweyd

(#/20/94V ON 95D dISDI)
uooisWe) Jo dlgnday ‘A abiejeT

(S/10/99V 'ON 358D
QISDI) [eN 4O J1jgnday A 'v'S elOIPES 3p
10,P S2UIN S3P UoNENO|dXT,P 2191205

(¢/10/94V "ON 958D QISDI)
IpUNINg ‘A SI8Y10 PUe Z1305) UIOIUY

€00¢

€00¢

¢00¢

¢00¢

¢00¢

¢00¢

100C

100¢

63



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

'0L0Z ‘9z AInf uo ‘S S|y uon
-elgly @ISO 03 uensind ‘buipasdold ay3 JO 9dUeNURIUODSIP
3U1 JO 210U BUPe) JSPIO UB PaNSS| 9913/WUWOD) D0y pe sy |

Jpd
‘uondIpsun-1dAB3-HeIS  ‘panunuodsip sbuipasdoid ‘600 '] QUN[ UO Panss| plemy (S1/50/94Y ‘ON 95D
/SUOISIDRP,/WOY'SWIe JUSWNUUY 15a431ul sn|d QISDI) 3dAB3 Jo S1jgnday gedy ‘AIYDIIA
-JUSUIISIAUIMMAM//ANY  ‘Papieme S/ +6/'0SS%. $SN - PIPNpUo) /00 '8¢ Ae\ UO paNss| UOIIDIPSHN( UO UOISIAQ disdl - epuuopd pue beig ab1099 alg yinbepy  500¢
Jpd REEIEM] (9/50/84Y ON 958D
‘plemysmaequulz/siusw sn|d J01saAUL U3 JO JINOAR) '600C ‘7T |Udy U0 panss| piemy dISDI) @Mgequuiz Jo dljgnday A siayio
-nJop/wod>melel//dny Ul papleme 000'0ZZ'83  Papn|puod alsol pUB J9110¥3UUNH SNOUUSH SNpeulsg  500C
8¥D=pI

-95e2R14” 068Dd=PI>
-0P19I0MOYS=|RAUOL

-egHysased=adA 1sanb ‘PIBME [RUY U] SYIDU Y} "8007 ‘T 12QWISAON UO panss| pJemy
-91(19|AI9SIUOI4/QISDI/BI0 UO PassIWSIP 249M swiie|d (€/50/84V "ON =5eD AISDI)
ueqgpliom pisal//sdny ‘uopdIpsHNf pey jeungul  PapNpUOD '900¢ 'z | AINf U0 PaNnss| UONDIPSLNS UO UOISPAQ aisol euably A yd's Ipjeisy pue vd's 53T S00C
‘pleme
Jpd'909190uUON  [BUY Ul SIS UO PISSISIP "800¢ 77¢ 4990120 UO panss| piemy (€1/70/84Y ON 958D AISDI)
-JIpsiNfiNNSpUEr/SIUSWN 2J9M Swile|D “uondIpsUn( 1dA63 jo dignday gesy ‘A AN [rUOnl
-D0p/edDIANMe|ell//:d1y PeyY 1 1eYl PUNOy [BUNQL]  PIPN|PUOD "900¢ ‘9 2UN[ UO PaNSS| UOIDIPSHN( UO UOISIDRQ alsl -eulaiu| buibpaig pue AN NN SP Ul $00C

Y10 ‘€1 Aey UO s191
-Jew AJeujwi|2id UO [elJoWaW S1| Ul PaUIRIUOD SIUSWNDOP JO

uononpold 1o} 1sanbail s uspuodsay 3yl UO UOISIDAP e pans (¢1/%0/94Y ON
Bulpuad -S| leungld] Y3 ‘saled sy usamiaq sabueyoxa Buimo||o4 ISl 9seD dISDI) eISIUN] A SIUSWISIAUL DGY  #00T

Buipsadoid sy} (P)(€) L uoneNbay [edUeUI pUE SAIIRIAS] (11/¥0/949V ©ON 258D QISDI) 06u0) dy1

JO 9DUBNUIUODSIP 3Y3 10} -ulwipy iSOl 01 3uensind ‘ssdueApe palinbal ay3 Jo JuswiAed 40 Dl|gnday d1eIdoWa(d ‘A SISYI0 pue
19pJO Ue Panss| [eungu] 8y Papnjpuod JO 28| 10} ‘6007 ‘0| Aleniga4 Uo 92UenuURUODSIP 104 1I9PIO AISD]  PRUWIT [BUOIRUISIU| S92IN0SAY [[9SSNY 00T

‘010Z ‘L L Ae}p UO JUSWINUUE JOJ UON
-edjjdde ay3 Uo UOISIDap S)I PaNSS| 2913WWIOD) 204 pe 3y |
(/¥0/94Y "ON 9seD d|SDI) dlgnday

5007 353U0CeD) ‘A Sleuogebsuel | 134 ap
POPNPUOY)  2IGWIIIP 61 3] ‘|BUNGLL NP 92U12dW0D B| INS UOISIDA( Qlsdl ulwayD np uonelojdx3,p alubedwod 007
88/ '700¢
L0Z /S1USWIN20p M4d/VH ‘ON 9seD ‘eueys jo dgnd
/59582 W0y Me[ell//dny ‘swiep padafal abpn  papnjpuo) $00C 'S JOQUISAON UO PANSS| PABME [BUI IVHLONN -4 9L ‘ApeyIag eIsAejepy Woyalal 007
/00T '61 199UISAON UO paisp (71/€0/94V
saned ~UaJ JusWaIBe JUaWBMIas sarled ay) BUIApOquIa plemy 'ON 358D QISD)) 06U 31 Jo Jijgnday
au1 Aq 01 paalbe JUBWSMISS  PapNPUO) QISDl DBIDOWS( A SI9YIO pue YT OOUIWI  £00T

SUN0S/SYuI| JUSWI3[}I3S Jo danjep E

64



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

6D=pI=sedRi

T PE6EDA=PIP0PRRI0Q
-MOUS=|BAUOIPHYSD
-seD=adA[15anbaii19)
-AISSIU0IH/QISDI/BI0
YuegpHOMpISOIl//Ssdny

0620=pI

-95eoRU3 1 G91DA=PI>
-OpPRO0MOYS=|BAUOI}
-DeRgHYsase)=adA15onb
-31433JAI9SIU0I4/QISDI/PIO
SuegpuUOMpIsdl//sdny

SLO=PI
-95edRI4™ 1 /¢¢Dd=PI>
-OpPOOMOYS=[BAUON

-DeRgHYsase)=adA1sonb
-31439JAI9SIU0I4/qISDI/BIO
SUegpuUoOMpIsdl//sdny

Jpd
'S600811/SIUSWNd0P-95ed
/S9|U/1|NeJ2P,/S91IS/W0D
‘Me|el'MMM//:d1y

99D=pI
-9SeIRI{"9//DA=PI>
-0pPRI0JMOYS=[eAUON
-oeRHysased=adA[1sanb
-91413|AIRSIU0I4/QISDI/BI0
jueqgpUom pIsdl//sdny

¥90=p|

-9SeRUT L €91 DA=PP
-OpPDOMOYS=|BAUOI
-DeRHYsase)=adA[15oNnb
-31413]AJ9SIU0I4/QISDI/PIo
SUegpPUOMPISDl//sdny

$92IN05/SYul

*90uUa319dwod JO

2B PRUIWLLISISP 991 HWWIOD)
‘pa1d3fal 1s9nbas Juswinu
-Uy ‘SWied pa1dafas pue
9oua19dwWod pey [eungll]

PoNnURUOISIP Sem ased pue
'DISSIWISIP 249M SWIe|D

‘panup
-U0DsIp bulpasd0id ‘ssnted
31 Ag 01 paa1be 1UaWSNSS

‘pa1dafal

Sem UOROW 1UsW|nuuy
“wnuue Jad 152121ul 959
1e sabieyd snid ‘uol||Iq 901
V424 JO sem piemy

leunglil sy
AQ passIWSIp 21am swiie|D

"90UD)
-adwod paye| [eUNLL

‘pa1dadoe A|jeied sem
JUSW|NUUE PUB ‘S1aW 33
UO PISSIWSIP 219M SWie|D
“uondIpsun( pey jeundu|

papNPUOD

papnpuo)

papn|puod

papnpuod

papn|puodD

papnpuod

papn|puodD

"€10Z ‘07 A1eniga4 Uo JuswinuuUe 1oy
uonedljdde ay1 Uo UOISIDIP ) PANSSI 993UWWOD) D04 Pe ay |

L10Z 'L L AINf Uo panss| piemy

‘0107 ‘¥ 1sNBNY UO pIeme s1i paisapuai [eungil|

b 9Ny Uon

-enIguy @ISO 01 uensind ‘800z ‘0L AINf UO [RISUSD)-A1124035
BUNDY aY1 Ag PaNss| 22UBNURUOISIP 33 JO 210U Bupiel J19pI0

‘(1107 ‘9 49qWi21das) 1usWnuUy Uo uoisinad

‘0102 ‘01 1SNBNY UO pleme s1| paiapual [eungu]

"800 ‘vz AINf UO paJapual piemy

"800 ‘67 AINf U0 panss| (UoR2IPSLN( Uo) premy

‘0L0Z ‘&1 dUN[ UO JUSWINUUER IO}
uonedidde ay1 Uo UoISID3P e Panss| 99111WIWOD) 204 Pe 3y |

‘800¢ '/ 2UN( UO panss| piemy

'900¢

'/ | 4940120 UO PaNSss| UONDIPSINS 01 SUOND[GO UO Uoisidaq

aisol

aisol

aisol

aisol

aisol

aisol

aisol

(¢/L0/89Y
'ON 958D ISDI) 2gnday uedLyy [ea
-UaD) A Uojiesodiod) UoRINPOId INSY

(1/£0/(4¥)34V ON S5eD
QISDI) B2V YINOS JO J1|gndaY A SIaYI0
pue ‘1jJeD) 9 eineT ep| 'Ns21040491d

(Z1/90/84V "ON 95D dISDI) 0buoD jo
2l|gnday ‘A SNV [BUOIIBUIRIU| WISDULRDS

(£/90/99Y ON
3580 4ISD) 060 JO d1|gnday A SIDIAISS

a1bJau3 zang-4d9 pue 911214303|3 0bo|

(zz/s0/94v
'ON 95€D) ISDI) eluezue] Jo djjgnday
paluN ‘A P (BIUBZUR]) JneS) Jolemig

(Lz/s0/99v

'ON 9seD QISDI) 0huo) ay1 4o djgnday
JReIDOWS A TYY'S 0buo) ne uon
-DNJISUOD) 3P SUILDIY 9191205 PUB DU
‘eduaWy Jo Auedwod) BulpjoH Uedly

(61/50/89V
'ON seD ISDI) 3dAB3 jo dljgnday gely
'A'S/V S|910H [euoneulaiu| ueuieH

£00¢

£00¢

900¢

900¢

S00¢

S00¢

S00¢

65



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

L9¥D=pleseduy
~L161DA=pIPopRea0Q
-MOYS=|BAUONDLRHYSD
-seD=adA|159nb31;13
-AI9SIU0I4/QISDI/BI0

SUBGPUOMPISII//SANY

‘Buipaad
-04d ay3 JO 3dUBNURUODSIP

10} I9PIO Ue P3aNss| [eungil]

‘pIRME UE JO WIOJ

9U1 Ul papIod3l pue safled
33 Ag 01 paaibe JUsWSNSS

"pa103(a4 159Nnbal
JUSW|NUUY ‘Saleys [enba
U0 $1502 24eq 01 Salied
41og ‘sulie|> pa1dafal pue
uondIpsun( pey jeunqu |

SjueqpOMPISI//sdny

"PRNUIRUODSIP BUIP9320Id

"uoISIDap sno

-In91d s jeungil] 9yl yum
A|ldwod 01 pajie} pey amq
-equiiZ 1eyl pjsy [eunqguy

‘uonesusaduwod

01 P3J313US 2J9M SIUBWIED
9Y3 1yl pue uondipsun(
pey 1 psplosp [eungl

‘PaNUAUODSIP BUIP330.d

C0LD=Pplosedrid

T €18¢Dd=pIPopR20Qd

-MOUS=|RAUOIDIBRHYSD

-seD=adA[159nbaJi13)

-AJ9S1U0I4/qISD|/BI0
'swie|d pa1dafal [eunqy

$32IN0§/Syul]

papn|puodD

papn|puod

papn|puod

papNpuodD

papnjpuod

papn|puod

papnpUoD

papn|puodD

JUSWI3[}I3S Jo danjep E

€10¢
'0¢ Jagqwia1das uo ()¢t |y uonegsy disJ)| 03 Juensind
Hupasd01d 2Y3 JO 2DUBNURUODSIP 3Y3 JO 310U Bulyel 13pIO

(e 3Ny
uonealy disdl 01 1uensind ‘7 [0z £z JOQUISAON U0 palap
-U3J JUSWaI6R 1USWIRISS Saliied oy BulApoquia plemy

"€10¢ ‘€ AINF Uo 1UsW|NUUE 10}
co_pmu__QQm 941 UO UOISIDap S1 panss| oo WWOD) D0y pe ay |

"1 10T '/ Aleniga uo piemy

"1 L0Z ‘0L Asenuer uo (P)(€)L
uoI3e|INHIY [eIDURUIY PUB SAIIRASIUILIPY J|SD| O) 3uensind
@C__owwuoi 2431 JO 22uUeNnuUiuodsip 2yl JO 210U @C_V_E 19pPI0O

‘[eunqul 2yl puadsns 01 PaPIdSP JUSWUISAOL) PUR 31815

4O SPeSH DAVS 8Y3 4O HWWING 3U} ‘00T £ L Isnbny uo
‘pajy si uonedljdde Jsyloue ‘6007 'S
aUN[ UOISID9P S panss! [eungLli] @yl ‘800¢ ‘8 J2qUISAON

‘010¢ ‘gl auNn( UO palspual plemy

110 ‘1 3snBNy uo (1)€t 9Ny uonesiaqly d|sd| 01 auensind
Buips9201d Y3 JO SDUBNUIIUODSIP SY3 JO 910U Bulyel 19pI0

1102 'Z1 Aeyy UO panss| piemy

aisol

aisol

aisol

aisol

leu
-NQUL DAvs

aisol

aisol

aisol

(#71/60/89V 'ON 958D
aIsol) euably Jo djgnday dienowsq

591d0ad A 5/ 19U3BY ‘DIONsIRN

(02/80/949V ON 25eD QISDI) [ebauas A e
19 Ag suoneladQ [euoneuIRIU| WOdI|[IN

(81/80/84V ON
9seD dISDI) 3dAB3 A panwiry diodieiy

(£1/80/99Y ON
ase) @ISD)) 2ljgnday asauogen) A TS
SeleN1Iod SaUOISISAU| sauoiedidiied

(£002/T ON
958D (1) DAVS) dMaequiiz Jo dljgnday
‘A SISUI0 pUe P17 (IAd) [[2gdwied sy

(r¢/L0/94v
'ON 858D @ISDI) PUBYD Jo Jjjgnday ‘A
O 0D 19 HUID) 121S3UIBH M 4 ARISND)

(81/£0/94V ©N
95eD @ISDI) _URBIN JO dljgndsy [e1opa
A paywi daaq enjn eusbIN [13YS

(0L/£0/94v
'ON 25eD QISDI) Jljanday uediyy
[RIIUSD) A DY 3UYQS [2jdeIas|N W

600¢

800¢

800¢

800¢

£00¢

£00¢

£00¢

£00¢

66



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

07z LD=plosexgu

T ¢LTyDA=PIPoPRR0Qd
-MOUS=|BAUOIIBHYSD
-seD=adA[15anbaii19)
-AI9SIU0I4/dISDI/BI0
Mueqgppompisol//sdiy

0801D=pI
-9SeIRUT 5/ ¢DA=PI2
-0pPIOMOYS=|BAUON
-DeRgHYsase)=adA1sonb
-31419|A19S1U0I4/AISDI/B10
uegppompisdl//sdiy

$92IN05/SYuI]

‘Buipasd

-0id 2y1 Jo 9dUeNURUODSIP
3U1 Jo 210U Buiel JI9pIo
|leinpadoid e panss| jeungl]

‘Juswiaaibe ssnled
sy 01 1uensind ‘papuadsns
sem Buipasd0id Juswinuuy

‘Buipasdoid ay3 Jo aduenun
-U0DSIp 343 Jo 330U Buryel
J3pIO U Panss| [eungu]

‘Buipuad s buipasdoid
JUSWINUUR UO UOISPR(]

Buipusd

papn|puod

Buipusy

Buipuad

Buipusd

papnpuoD

Buipusd

Bulpuad

papn|puodD

‘Y102 ‘S| AN uo sisnew [einpadoid bullesy-1sod
BUIUISOUOD | | "'ON J9PJQ [BINPID0I] PaNnss| [eungi|

7102 ‘71 Judy Uo (1)gf 9jny uonenigly gisd| o1 uensind
Buipasd0Id 243 JO 22UBNURUODSIP 3Y} JO 330U Bulye) 13pI0

¥10C ‘71 Atenige4
Uo A11|Igel| pue UoRDIPSHUN{ UO UOISIDSP B Panss| [eungll|

Y102 ‘S| AInf uo s1enew jeinpadold bupesy-sod

BUIUISOUOD | | "ON JPIQ [BINPID0I PANSS] [BUNGLL

‘€102 'L 1 Aeniga4 uo pajy buipasdoid Juswinuuy
“UOIIDIPSHN( JO 3P| 4O UOIIeIIGUR [BUNGH]

‘7102 ‘7 J2QUWISA0N UO paispual plemy

1102 ‘£ Arenuer uo (1)gy ojny uonenigly gisd| 01 auensind

Buipasdoid 2Y3 JO 22UBNURUODSIP 3Y} JO 330U BuIye) 19pI0

"P2ININSUOD AJUDDU 221ILILIOD) D0y Py
%102 ‘61 2unf uo pajy buipasdold Jusw|nuuy

10¢ '/ Aleniga4 UO paispual piemy

%107 'S 2UN( UO SISOD JO JUSWILIS B Pajy uspuodsay ay|

107 ‘9 Ae|\ UO paiapusl plemy

aisol

aisol

aisol

aisol

daisol

aisol

aisol

aisol

aisol

(52/01/99V ON

9seD) dISDI) aMgequiZ Jo dlignday ‘A
pa1WI (91BALd) 0D IuswdopAs lueb
-UeH pue ‘pa1iwi (21eALd) [euoieulsiu|
Slaquul| Japiog ‘paaiwl] siaquul] Joplog

(Lz/01/99v

'ON 958D ISDI) 06u0D Y3 Jo Jjjgnday
JNLIDOWR A TYdS BIUBYES 3P UIUIN
31ubedwod) pue TYdS I2RUOI ‘P
$92IN0S9Y WiNIUeNy |[euoneuIu|

(0z/01/98v

'ON 958D ISDI) paywi] Auedwiod
A|lddng 211129|3 eluezue| ‘A paXWI
(Buoy BUOH) ueg pais1ieyD) piepurls

(SL/01/94v
'ON a5€D) (ISDI) @MaequliZ Jo dljgnday
"A SISY0 pue p|oZad UOA pleyulag

(¢l/01/94v
‘ON 258D (ISD|) eluezue] 10 dljgnday

PalUN AuUBg palaiieyD) piepuels

(01/01/g4Y 'ON 95eD QISDI) epuemy
Jo21|gnday ‘A D77 SBUIP|OH eueA|o

(¥/01/99V ON

958D ISDI) 0buoD ay3 4o dignday oI
-1eJdoWs(g ‘ApnoyeT Nogy-yajeunog
e|IS7 pue pnoye| Nogqy auloluy

(61/60/99Y
'ON 958D (ISDI) BIguies) ay] 4o dijgnday
‘A p1WIT (BIqUIED) S[RIRUIN D1b3uIRD)

(S1/60/94Y
'ON 9seD ISDI) 3dABT jo dljgnday gely
‘A DUJ ‘SIUSWIISIAU| S51IdI1UT HI9H

010¢

010¢

010¢

010¢

600¢

600¢

67



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

00612=pI
-95edRI{"Z167Dd=PI>
-0pPOOMOYS=[BAUOL
-DeHYsase)=adA15anb
-31433]AI9SIU0I4/QISDI/BIo
MuegpUOM PIsdl//sdny

0rS1D=pI

-9SeIRI{" ¢e6£DA=PIP
-0pPOOMOYS=|BAUON
-oegHYsase)=adA[1sanb
-91413|A19SIU0I4/QISDI/Blo
MuegpLUoMm pIsal//sdny

$92IN0S/SyuI]

Buipuad

papnpUoD

Buipuad

Bulpuad

Buipuad

Buipusd

Buipuad

'3seyd puodas e Ul
9INds|p Y1 U0 P13 [|IM
'90Ua1adwod pey [eungl Buipusd

papNpuodD

Buipusd

JUWIIIIAS JO dInjeN g

102 21 ANf uo sipisw
9U3 pUB UoN2IPSIN( Uo Japulofai e pajy Juspuodsay ay|

102 'L KB\ UO paIspual plemy

€107 '€ Jaquisda Uo [rungiil syl Aq pasod suon
-sanb ay1 01 siemsue pajy Auted yoes ‘10z ‘9| Alenuer up

r10¢
‘€7 |1dy UO SHIBW Y3 UO Japulofal e pa|y Jusapuodsay ay |

‘10z 2 AInf uo Jepuajed jeinpadoid
39U} BUIUISDUOD G 'ON JDPIQ [BINPSI0IJ PANSS] [eundii] ay |

10 ‘0L 2UNf U0 %1 0C ‘0 sunf
[I3UN PaPUIX2 JaY1INy sem bujpaadoid ayi Jo uoisuadsns ay |

zioz’le
Jaquui21das uo Jojenigle se yuswiiuiodde siy paxdsdoe (SN)
YHOMYSY ‘I US|D ‘Wuewie]D ay3 Aq Juswiuiodde Buimoljo4

€102 'SL ANf Uo paJapual piemy

%102 ‘€ [udy U0 paiapual plemy

¥10¢
‘61 duN( Uo JuaWaalbe sapled sy 03 uensind ‘410z ‘61
AINf [un papuaixa sem buipasdoid ay) Jo uojsuadsns ay |

aisol

aisol

aisol

aisol

aisol

aisol

aisol

aisol

aisol

aisol

(L1/Z1/g4V ON 3seD
aIsol) 3dAB3 Jo dijgnday qely A sisLio
pue uolelodio) [2eis| uedlsuy-jeduwy 2107

(8/21/99V ON 358D
ISDI) B3uIND Jo dlgnday A 8UINS

9P SUOSSIOg S3P B||SLISNPU AIID0S 7107

(¢/T1/(d¥)g4V ON 9seD
AlISD|) eauino [elo1enby Jo dignday A
SRI2I1UOD) OpURUISH 0dsPpuel{ odniD 7107

(T€/11/84Y ON
95eD QISDI) 3dAB3 Jo d1jgnday gely A
Pa11WI] 9DUeUl4 [PUOIRUISIU| BWRIOPU| 1 10C

(62/11/84v
'ON 35D ISD) BUIND Jo dijgnday
‘A SI9Yl0 pue [euolleulalu| eUla5) 1 1OC

(91/11/99V ON 9seD

dISDI) 3463 Jo dgnday qeiy ‘A IS

juswdojana( Joj Aeg eyswies) seweq

pue “Jy'S 1uswdojaAsg 21eis] ey 10}
SNUDAY 3Ied dewie( ‘luemles uessny |10z

(1/11/94Y ON 58D QISDI) BUaqT Jo
21Ignday A DU elaqI SpfSlY puowelq | 10T

(LL/LL/gdV ON 9seD dISDI)
12BIN Jo 2ljgnday A 'S BOLY pue

1583 3|PPI S31ZUB|\ pue JRBIN SHY  LLOT

(£/11/84V "ON 3seD QISDI) 1dAB3
10 21|gnday gely A FY'S seo [euoleN L 10T

(971 1/94v
'ON seD QISDI) 3dAB3 jo d1ignday gely
‘A AuedwoD) Bulp|oH 1My | 190eMmeg 110Z

68



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

GE0T/SIUSWIND0P/S3seD
/WOD'MB[RI'MMM//:d1Yy

JpdSG L mefell/siusu
-NDOP-958/53|U/ANeJsp
/S2MS/WODMe|ell//:d1y

$32IN0§/Syul]

Buipuad
‘pleme
UMOUY 3153YbIYy puod3s 3y}
SI JeJeY-|Y JO JINOARJ U UO|
-JlW GE6SSN JO pieme Yyl PIpN|puoD
‘Azza[q ‘Aleipisgns
uelaby SWod3|3] [egolD
JO uoieldoidxs pue Jusw
-1e2J3 Jiejun pabajje ue Jano
oMels 1e sLuol||ig 91 $asn Buipuad
Bulpuad
Buipuad
Buipusd
Bulpusd
Buipusd
Buipuad
Buipusd

JUBWIIAS Jo dunjeN E

2Jjgnd J0U S| UOI3RIIIGI. JO SDION|

"€10T ‘7 Y1el UO O1ED) Ul PRI3puaY
"(SYDIVN) S3183S Gely 3y Ul [eyded geiy JO Ju3WIsaAU|
3y} 10} JUSWRIBY PayIuN Sy 01 123[gNSs UoiieIgie d0y-py

“(3vS BUIP|OH WOD3|9| WodseIO AJaulioy) 3vS buipjoH
w0233 [eqols Jo uolesado ayi 01 uone|al Ul ||g 1dAb3—eu
-ab1y 9Y3 Jo saydealq paba|je 01 paiejal aIndsip ayL ‘pPan
-UlIu0d Azza[(g ul Jap|oyaieys 12alipul ue Aq 3ybnoiq wied
ISDI [9][eled e Ing—{eap uol||iq #$5M e Buimo||of pakels sem
-Azza[q Joresado suoyd 3jiqow JSA0 rLSH|Y 1sulebe Wodsa|
wodselQ s3dAB3 Ag 1ybnoiq ased YL IDNN P|O-1B9k-0M1 i

‘#10¢ '61 AR UO S1USWNDOP JO UON
-onpold BuluIsdu0d Jspio [einpad0id B panss| [eungll] sy

102 ‘0 aunf uo
SU0I3(qo Aseujwifaid UO [elOWAW B P3|y Juspuodsay ay|

v102 'L | [Mdy uo Juswsalbe saned syl 01 ue
-nsind ‘%71 07 ‘61 3sSnBNy |13un papuadsns sem buipasdold sy

"€10¢ '8¢ Aenuer uo Joyenigie
se Juawiujodde ayj Jo adueIdadIe Siy MAIPYHIM JaAe|N 21191d

1029

1sNBNY UO SWe|d AJej|IdUe s ueWIeD 343 JO ALjIGISSILIPe SY3
pue ‘uonsanb Areujwiaid e se uonRdIPSIN{ 01 SUORI[qo Ay
SSaippe 01 1s9nbai spuspuodsay ayi Uo papIdap [eungl] ay|

“¥10C ‘ST AIN[ UO SyIaW 2y}
pUB UONDIPSHN{ U0 [eLOWSW-I31UN0D e P3|y Juspuodsay ay|

¥10¢ 7 [Udy uo Ajigissiupe
pUE UoNDIPSUN( UO [elIOWSW-191UN0d e Pajy JueWIe|D) 3y |

IVdLIDNN

SYOIvN

vdL
JIDNN /AISI

aisol

aisol

aisol

aisol

aisol

aisol

aisol

suoIspa( |  sanuap /s3jny

1dAB3 A SI2Ul0 pue UBWIR|A JOSOA N

eAgIT A yeieyy-|y

elR6|Y A BUIP|OH WOD|9|3] WOdSeI)

(9¢/21/a4v
'ON 358D QISDI)e3UIND JO dljgnday A
£128D) 3P 3I[IGOWW] J[IAID I2120S

(S€/21/99Y "ON 95D dISDI)
elsb|y Jo dljgnday dnedowsq sa|d
-09d A 4E'S SIUSWIISIAU| N WODSeIO

(re/TL/adv
'ON 9seD QISDI) epuebn jo dljgnday
‘A 17 AlLd suonesadQ epuebn mojnL

(Te/z1/a49y
'ON 9seD (ISDI) eHab)y jo dijgnday oI
-lenows( $5,9|d03d ‘A DY J9SSEMUSS|SD)

(0€/21/9dY ON 9seD dISDI)
eisiun| Jo oljgnday A ‘A'g BISIUN| UlpunT

Oz/zL/gdv
‘ON 958D dISDI) UepnS Yyinos Jo Jij
-gnday ‘A paywi] Auedwod) 19depns

(SL/TL/89V ON 35eD QISDI) 1dAB3
40 Dl|gnday qely A9121dold BIjOSA

[q1e

cloc

414

[q1e

69



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Bulpuad

Bulpuad

Buipusd

Bulpuad

Buipuad

Bulpuad

Buipuad

Buipusd

Buipuad

Buipusd

Bulipuad

Buipusd

JUBWIIAS Jo dunjeN E

7102 LT AINf U0 sisew |e
-Inpa>0id BUIUISOUOD | "ON JSPIQ [BINPII0I4 PINSS| [BUNGLL

%102 '6 Ao\ UO PRINLISUOD [PUNGLI|.

Y102 0L Y2ue
uo Jojesnigle se Juawiujodde siy paydadde (Youai4/ysiiig)
spues addijiyd 1uspuodssy syi Ag 1uswiuiodde buimojjo4

102 ‘L 1snbny
UO saunseawl [euolsiaroid Joj 1sanbai e pajy siuewie|d) ay |
“$10T 'SZ dUN( U0 PaINIISUOD A[RUdal [eungll|

“€10C ‘Sl lequede(Q
uo Jojesyigle se Juswiuiodde siy paidande (1ysape|bueg)
UIRSSOH [eWEY Juspuodsay ayi Ag Juswiujodde buimojjo4

%10¢ '9¢ dUN[ U0 UOPUOT]
Ul suonafqo Aseujwijaid uo bupesy e pjay [eungil ay |

‘7102 '8 AN uo uonDIPsIN( 01 suoldafqo bulpnppul
‘S3USW 3Y3 UO [PLOWSW-IS3UNOD € P3|y 1uspuodssy ay |

‘€10 0€ 429
-W23( Uo Jojelyigie se Juawiulodde sjy paidadde (Uenisny)
J12UIRY Seaipuy ‘Juspuodsay sy Aq Juswiujodde buimojjo4

¥10C ¥ Isnbny
Uo Juswiaalbe saipied sy 01 1uensind 47| 07 ‘G| Joquusndag
[I3UN PapUIXS Sem bulpasdo.d sy Jo uoisuadsns sy

‘102 '6¢ 1Ay
UO SIISW 9Y1 UO [BIIOWSW-I21UN0D e P3|y Juspuodssy sy |

7102 ‘v 3snbny
UO 1usWaaibe saed ayy 01 1uensind ‘7|0 ‘| lequisrdas
[13UN PaPUIX3 JaYy1iny sem Buipasdoid ayi Jo uoisuadsns ay |

10z ¥ 1snbny
Uo Juawaibe sained ayi 03 3uensind ‘47| 07 ‘| Joaquuiidag
[1UN PaPUIXS JoY1Ny sem buipasdoid syi Jo uoisusdsns ay |

7102 ‘v 3snbny
Uo 1uaWaaibe saied ayy 01 1uensind ‘47| 07 7 laquisrdas
[13UN PaPUIX3 Jayuiny sem Buipasdoid ayi Jo uoisuadsns ay |

aisol

aisol

aisol

aisol

aisol

aisol

aisol

aisol

aisol

aisol

aisol

aisol

(re/€L/adv

"ON 25€D) ISD)) edsebepely 4o |
-gqnday A TYV'S Jedsebepe|y s1NoD
pue pa11wi (UeSDQ URIPUJ) SINOD)

(6C/¢ L/99V "ON =D dISDI)
1dAB7 jo dignday gesy ‘A 0TS eAler
SOPUY PUB 'y/'S UOIUN BT SOIUSWDD)

(S¢/€1/34v ON 958D dISDI) epuebn
JO 2ljgnday A paywi] epuebn mojng
pue p17 Aid suoiesadp epuebn mojint

(€2/€1/94Y ON 9seD AISDI) 3dAB3 Jo 2y
-qnday gely ‘A y'd'S [euoneulaiu] Sy

(0Z/€1/94Y ©ON 8seD
dISDI) eUSBIN 40 dljgnday [esepa4 A Au
-edwoD) uopelo|dx3 |10 Uead0Ia3U| pue
Auedwo?) JuswdolaAd( IO Uead0Ia1Y|

(91/€1/94V "ON 95eD dISDI) l[ew 40 21|q
-nday A 'y’ 0[N0 3P SSUIN SIP 2121005

(S1/€1/94V ‘ON 95eD AISDI)
eisiun| Jo dljgnday A ‘A'g BISIUN] UlpunT

(wL/€1/9dv
"ON 35eD ISD)) uooawed) Jo djgnd

-2y ‘A Auedwion) uonoNpold INSY

(£/€1/84Y "ON =5eD AISDI)
Ipuning jo dljgnday ‘AusgnoH ydasor

(/€ 1/84V "ON 958D dISDI) 1dAB3
4O D1|gnday gely A JLURYS | PWESSO

(/€ 1/94V "ON 35eD QISDI) 1dAB3
JO D1|gNday GeIY A JLIBYS | BUIBSSO

(€/€1/94¥ 'ON 95eD QISDI) 1463
Jo 2l|gnday gely ‘A Jeys |y BwessQ

€10¢

€10¢

€10¢

70



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

"sar103isodai (d19wwo)) Jo Jaqurey)) [euoneuINU]) DT Pue ‘QISOI ‘(TYM.LIDNN) MeT Spei], [EUOHRUISIUL UO UOISSTWIO)) N() Y} Ul S358D Pa193S1331 313 U0 pasegq :$301n0S

Bulpuad

Buipusd

Buipuad

Buipusd

Buipuad

Buipuad

Bulpuad

$92IN0S/SyuI]

JUsWv[}196 JO ainjeN E

*soyndSsI(T JUSUIISIAU] JO JUIWI[PIS 10§ TUI)) [BUONRUINU] {(ISD] ‘UOTIRIAIqQY

"PAINIUISUOD 194 30U [eunqii|

"PRINLISUOD 194 10U [eunqi|

7102 '0€ |udy
uo JojesnigJle se Juswiujodde Jay paydadde (ueljey|) iddol
-Uljely B132107 Juspuodsay sy Ag Juswiujodde buimojjo4

710Z '0€ |udY
Uo Jolesyigle se Juswiujodde Jsy pardadde (ueljel|) iIddoy
-Uljely 12107 2uspuodsay ayi Ag 1uswiujodde Buimo|jo4

10C % sunf uo
Jojeinigie se uswiuiodde siy psidsdde (ueipeueD) sewloy |
Joydoisuyd ' Juspuodssy sy Ag 1uswiuiodde buimojjo4

"PRINIISUOD AjIUSD3J [eUNgi|

Y102 '9¢ Y2Ie

uo Jolesygie se Juswiuiodde siy paidadde ('Sn) 49334poD

v e quspuodsay ayi Ag 1uswiujodde Buimojjo

suoIspa(

aisol

aisol

aisol

aisol

aisol

aisol

aisol

(61/%71/84Y ON 958D
QISDI) [eBauas Jo d1gnday ‘A [¥DIA

(€/%71(dv)g4y ON 9seD aISDI) anbiq
-WBZO JO Dl |gnday AY1|BIassag papO

(£/¥1/84Y "ON =5€D AISDI)

eIqWeD ay Jo 21gnday A (¥ %20)
pa3IUIT BIqUIEBD) WNS|0J13d UBDIY
(9/%1/99V "ON 95D AISDI)

elqwies ay] Jo 21gnday ‘A (1 %20
P23 BIqIeD) WN3|0J1ad URdY

(v/t1/99V ON 9seD dISDI) 1d4Ab3 jo
ojgnday gely A y'S ‘Se) BSOUS4 UoIUN

(¢/¥71/94¥ "ON 9seD dISDI) uep
-nS ay3 Jo d1jgnday ‘Alaybeq [eydiy

(L€/€1/99Y ON 9seD

a|SDI) 1dAB3 jo d1jgnday geiy Ayl
-N|gbuN( INWISH N PUB Weyds||as
-9buaIY Y2510 You3 ‘HAWD
[euoneuwsul ‘SYIAOW Y251

€10¢

71



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

6y L=PIWalRL | L=Prg3|>

-111e=M3IARIUIUOD~ WOod=uopdo;dydxapul
/Auresauwodsswwelbold//:dny 1e punoy

97 Ued Juswaaibe ayi Jo Alewwns vjpd
"BS2WI0D3310BAUI/S|B1ISIRINOTZ%ISII9XT
/AepSaupPam/sd0p/80dsymell/dsym/sa|y/b10
‘peIdUNIA//:d1Y 318y punoy oq Aewl /007
(VIDD) ealy JUSWIS9AU| UOWWOD) YSINOD

39U 10J JUsWSaIBY JUSWISAU| JO AdOD v
(1uswdo|sAap pue

YIMoub DILoU0da 3|geuleisns pue pidel 0 pes|
1BU1 S|9A9] JUSWISSAUL YBIY SA3IYDe O3 SUoiIny
-11SU| [RUOlIBUIRIUI PUR ‘Sisulled Bulieiadood
‘S9IIIUNWWOD) DIWOUO0DT [euOlHaY Y0 YlM
Uo[1e42d0o-02 pue ‘S9DUR|[E ‘SHIOMISU ‘S3IBISUAS
Bulysi|geisa pue buidorap Ag uoibal aya ul
$3111uN10ddo apesl pue 1usWIsaAUl 9ziwido
01 $935 /|y 9Y3) ADUaby JUSWISAU| [RUOIDY

‘BulobuO S| A1eal] ealy Spel] 9314

941 Jo ssa201d Bulyelp 3y, (9pelr ubiaioy pue
JUSWISSAUI UBIS10) JO Buipuny Buipniul ‘sadIA
-195 9PEeJ1 PUe [eIdDUBUY SaPIACID 1Byl UORNIASUL
Bupjueq [euoibai e s IS ‘6661 7L HdY Uo
paubIs sem ‘D[Sg ‘Sjueg apei| PUe JUSWISIAU|
UeJIeyeS-[ayes a1 JO JUSWYSI|GeISS UO UOIIUDA
-U0D 3y ‘A1eai] 3Y1 4O 1 921y Ul pa1ybIybIy
Sem 3jueq [euOIBal e JO UOIIB3ID Y1 JO BIpI 3] )
)ueg aped] pue JUSWISAAU| Ueieyes-|dyes

"VSINOD Ul s10301d 1UsWISSAUI JO UoieIado Sy1 pue
SMOJ JUSWIISIAUL opadull AeW Jey3 SUOIIPUOD pUB SUOIIDLISSI JUSWISSAUL 1eUlwlfs A|jenpelb  'p
pUE ‘S3I3IAI1DL DJWIOUOD3 SY/SINOD JO SSaUSARIRAWOD 3y a5ea10U] pue Uayibualls
‘e2JR JUSWISIAUI SAIDRINE Ue Se yYSINOD 21owoid Apuiof q
'S924N0S YSINOD-Uou
puUe YSINOD Y10g WOl YSIAOD 03Ul SIUSWISIAUI JO MOY 9314 DY) 3SeaIdUl Ajjelaueisgns ‘e
‘eaJdy/ JUSWISIAU] UOWIWO)) Y3 JO SBANIBIQO °T

U

‘BuipueUy apel) Se YoNS ‘UOIID_SURI) [BIDISWIOD B UY3IM UOIIDaU

-UOD Ul 1IPaID JO UOISUSIXS 941 JO ‘UPID JO IS1S| Yueq e :9sudIsus 91e1s JSgUIsW e O} JO 91e1S

J9qWIaW B 01 UBO| B O ‘91e1S J2qWIaWU J9YIOUR JO A10114191 943 O3 91P1S J9qUISW B JO AI03ILIDY 3y

WIOJ4 O O3 SIDIAIDS pUe SPOOH JO 9|BS 31 JOJ S1DBAIUOD [BI2IDUILIOD WO} A|9]0S BUIALISP ASUoW

01 swie|> ‘opes1 01 S1yBL 10 apesl UIBL0-UBISI0) UO paseq aie A3Y3 10U IO JSYIDYM ‘DIeYS 193IewW
[[IMPOODH BuIPN|OX3 ‘SIUBISIAUL Se |IDUNOD) 2yl AQ PaIe|Dap 9q AeW 1BY) SSRIAIIDE ISYI0 UYdNS )

$92IN0S3J [einieu 1o|dxa 40 ‘1DBIIXS ‘D1RAIIND “I0) YDJes O} SUOISSIIUOD *II

24N1oN.selyul sAoidwl 10/puUe ‘21n1dni1sal ‘puedxe ‘91elljiqeyal Jajsuerll/Umo ‘91esado ‘pling °i
:BUIMOJ|04 BY1 BUIPN|DUI 1DBIIUOD JPUN IO Me| AQ PRIIDJUOD SUOISSIOUOD SSauisng

'9PBW S| JUSWISIAUI Y} YDIYM Ul

$91P1S IaqUIBW YSINOD Y3 JO A10111I31 9yl Ul Buiiesado ssauisng e Yum paieposse sabejuea
-Pe JO S1Yausq JSY10 PUE ‘[[IMPOOD ‘MOY-mouy ‘sassa00id [ediuydsy ‘siybu Ausdoid [enidsjLiul p
‘sajuedwod yons jo Auadoid syl Ul 152191U) pue sajuedwod JO S2INIUSCIP PUE ‘SaIBYS ‘SYD01S
'9N[eA DIUOU03 dARY 1BY3 S1NPOoId 19Y10 IO ‘SDDIAISS 'SPO0b ‘ASUoW 01 Swiep ‘g

U

'sobps|d pue
‘sual| ‘sabebriow se yons ‘syybu Aadoid paiejas Jayio pue Ausdold a|geAOWIWI PUR S|geaA0W P /007 (VIDD) B2y JUSWIISSAU| “C
:BUIMO||0} U1 SOPN|DUI PUE ‘OPPW S| JUSWIISIA
-UJ 943 A10114191 9SOYM U] 91R1S JaqUUaW YSINOD Y3 JO SUOfIe|NbBal pue SMe| JUBA[S) 943 LM uowwod YSINOD 2y
9DUPPIODIL Ul 39|gISSIWUPE 10 PR1IUWPR S19SSe SURSW JUaLUISIAU[ :JUSWISIAU] JO uoniuyaq. L 104 JUSWISIBY JUSWIISIAU| “| VSINOD

e/u e/u dvs-NdD
JUAWISIAU UO

sapijod pue sajdipuud Jofely | s)uawnisul o ‘syuawaaibe ‘safeal) 34

1I9A3] (D3Y) A3lUNnwwio) JIwouo033 [euoi3ay a3yl
Je JUSWISIAUI U0 suoiInliasul pue ‘saijod ‘syusawnaisul Jolepy :g xauuy

72



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

“JUsWaalby uonexe| 3jgnod YSIWOD B Jo Aljigissod ay1 aujwiex
1SNW S21L1S JaquIs|y Y3 ‘Suweiboid uojielljide) pue uopeiado-0d Y3 Jo Yomawely dYi Ul ‘6

‘(S9|ny uonenigiy

TVHLIDNA SY3 Jspun/d|SD]) UORIGUe [PUOIIRUISIUL JO SLINOD [PUOIIRN 3UudWaj33as aindsiq g
"SJUSWIISIAUI UO SUONDLISI Uleulewl 10 1dope Aew 21815 JIaqUUS|A

e 'JO219U] 18211 IO SOINDUJIP [eIDURUY [BUISIXS PUP JusWARA-JO-9dUP|EG SNOLISS JO JUSAS Sy U| */

“(Suolenys [euondanxe) $9sso| 4oy uoiesuadwod/(uoiresuadulod arenbape 1dwoid Jo JusuwAed
UO pue ‘Me| JO $$2301d aNp Ui DUBPIOIDE Ul ‘SISeq AI0JeUIIULIDSIPUOU B UO 341Ul Dljgnd 2y
ul) uoiredoldxs 1sujehe Uo1109104d,/ JUS IR UOIIRU-PaINOARJ-ISOUI/AUSWIESI] [BUOIIBU/INOQE)
JO JUSWISAOUI/SIBSSE JO JDJSURIL/AUSWILIL 3|CRIINDS puUe Jie :S3AI3UdU| pUe U0I1>3104d 9

“JUSWISaAUI 102104d JO S10W0ld 01 PaubIsp JuSUWSI6E [ela1elIlNW J9YI0 Aue '3

pue (Aousby soueINSU| speJ] Uedlfy oyl bulysijgeisy Juswsauby syl 'p

AoUaby 931uUBIEND) JUSWISIAU| [BISIR[IHNIA 243 BUIYSI|GRIST UORUSAUOD 94l ™D

'S91P1S ISY1Q 4O S|euoly

-BN pue s21e1S UsaMlaq mmpsam_ﬁ_ JUsWISaAU JO JUsWL[1I9S UO UOIIUSAUOD) |euoeulalul 9yl g

HUE>>< |edlgly CO_QOH_ JO 1UsWi=dJ0ju7 pue co_u_c@Ouwm 941 UO UONIUSAUOD) HIOA MaN 2yl B
:BUIMO| |0 31 03 9P3DDP O} INOABIPUS ‘0S SUOP 10U ARY ASU3 213UM ‘||BYS SS1R1S ISGUID|A
:sjudwaa4by [esdie|nyy [euoleUIBlU] INOQY °S

‘Swweiboid uonezijessqi pue Luwweipboid
ssauaieme pue uopzowold ‘Bwiwieibold uoel|ide) pue uoesado-od isawwelboid yuaidpia v

"9 WIWIOD) P3JY JUSWISSAU| UOWWIOD) YSINOD B JO 9dU3SIX]
"SMOJ} JUSWIISSAUL 1D311P 10}

JUSWUOIIAUS JUSUIISDAUL JIDY] JO SSBUSAIIDRIIIR U1 2dUBYUS O} suolioe axelidoidde ‘uoneziesaq|
pue ‘uoilowold ‘Uonell|IDe) [SaINPa20Id SAIRAISIUILUPE PUR ‘SUOIIRIND3I ‘SME| JUSWISSAUL JISY)

4o uonelaudiaul pue uonedydde ayy ur A5u1s1SUOD pue Adusiedsuel] :suonebijqQ jeaduan g

sapijod pue sajdpund Jofeyy

JUBWISAAUI UO
SJURWINAISUI 10 ‘syudwaaibe ‘safjeal]

)

73



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Jpd€loe

0C%Y>1eIN0C%-0¢% L 08%CD%NOC%=NSSI0¢%-
0C%EB21IV 0 %] eIAUSD0C%MLINSY 0 %61 EWSY |
079%A|191BND/SUOIIEDI|gNd/SIUSWND0J/JPye
/speojdn/uiwipes|y/B10'gpyemmm//:dy :ssiil
-UN0J SyYDD7 Ul JUSWISSAU| 91eALd Bunowold

9S | =PIW=11RS/=PIS[3
-11Je=M3IARIUR1U0D - Wod=uondo;dyd
"Xopul/A1eai1/aurdes MMM //:dny
AoUaby UOOWOI] 1USWISIAU| DY

suonnsu|

JUSW1ea1) UOIIRU PRINOARJISOW
JUSWYSI|RISS JO 1yBL Y3 01 pue [eyded pue ‘'S9DIAISS 'SPO0H ‘SU0SISd JO JUSWSAOW 9314 SU3 O}
SO|DL1ISCO JO S21LIS J2gUUSW UDaMIDG UORIOgR 9AISS2160.d !SIS1IIBG 9PRIL JOYI0 PUR SUOIIDLIS

-2J dAI}eIIUBND JO $31E1S JSgUUSW USaMIS] Uolijoge :Ayeal] Bulysijqeis ay) Jo SUOISINOId  SyDDJ 2y Bulys|geiss A1eai],

"9peJ) 01 Sialieq
[P2IUYDS) PUE ‘JLIEIUOU ‘JIIE] JO UOIIRUILIIS ‘S311S JaUIR] 12410 9y} BuIUISDUOD SI911ew Ul AU
-Jedsuel) ‘sapJed pliyl 01 PaPIOIIL JUSWILIL 3Y) UBY) S|CRINOAR) SS3| OU $S21R1S JaUlied 12410 JO

S[PUOIIBU JO JUSWIRaI) ‘A)ljeUolieu Jo Spunolb Uo $31e1S Jaulied 1940 JO S|euoiieu isujebe uopeu
-WIDSIPUOU ‘[e3ided JO JUSLISAOW 9314 Y3 'SIDIAIDS JO JUSWSAOW 31} S ‘2dUSPISI JO 1YBL Y3
JUSWIYSI|RISS JO 1YBL Y3 INOGE| JO JUSISAOW 9314 943 'SUOSISd JO JUSWSAOW 934} 31 'SPooH

JO JUDWISAOW 9314 3Y | :spudwysaau] Buibeinodug 3adjely uowwo) sy jo sajdnulid *€

(Ayunwwo) uedyy 3seg ue buiysijqelsa A1eal] ayi jo 98 SPNIY)
'SJUSWINIISUL [e1DURUL U SPEJ} 19PI0g-SSod abeinodus D
pue !S31L1G I2ULIRH 12410 31 Ul S3SIIAI21US Ul 1S3AUL O 0 SSLINISS Y10 PUR ‘SaIeys
'$%201s 24IND2E 0 PIMO[e 1. 91LIS JDULIEd B Ul JUSPISI SUOSISD puUB JO SUSZIND 33 1oyl ainsud  'q
'S91e15 Jauied ay3 buowe |eyded jo Jajsuel} syl uo

$|043U0D JO [EAOWIRI 3Y3} YBNOJYY AHUNWIWOD) 3y} Ulyim [exded jo moy papaduliun syl ainsus e 1Jel\ UOWWOD DV Jo
[[BYS S21B1S JaULed 93U  1USWYSIGRIST Y1 UO [0D0101dy
leaide) jo Juswdno °T (¥00¢/€/2) uolun swioisn

ANUNWIWOD) Uedlyy 1583 ay3 Jo
(A} lUnwiwo) uedLIyY ISe3 Ue Jo JudIYysijqeIsy 3yl 1USWYSI|GRIST 3Y1 UO [0D0101d,

103 Kyeai] 3Y3 Jo 08 dJP1IY) UOIILXE] 3|gNOP PIOAR PUE eaJe JUSWISSAUL 9|BUIS B Se ALUNWuod (L661+70'87) dW0D
3y bupowoid 0} MalA B YIM INOge| puUe S|elS1ewW [BD0] 95N 1Byl 950U} Allejndliied—saliisnpul jo -U] UO S9Xe) JO 129dSal Ylm
uolexel 0} buliejal 9soY3 BUIPN|DUL ‘SSAIUSDUI JUSWASIAUL 9ZI[eUONe) PUR SZ|UOULIRY ‘UoRINpoId UOISBAT [BSI4 JO UOUSASIY

ul AouaIdYfa 10Woid 01 Se 0S SaLISNPUI PAYSIGRISS JO 35N [N} SY1 PUB SIUSWISIAU] SZIjeuonel 3Y3} pue Uolexe] 3|gnoq Jo

01 S2UNSLaU e [|eyS SILIS Jaulied :spuawysanu] ybnoayy A13snpuj jo yuswdopAs@ ‘L SDUBPIOAY SU1 10j JUSWSIOV,

JUSW)SIAUI UO

sapijod pue sajdipuud Jofely | s)uawniysui o ‘syuawaaibe ‘safneal)

SVOO4

ovd

)3

74



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

‘Pa1ed0|
218 ASY1 YDIYM Ul AUNWILWOD ay3 pue ae|dxiom sy3 ul sybu uewny pjoydn [jeys sioissau| b
"A11UNOD 1504 U1 Ul 920§ U] S3|NJ S18J[9M [BIDOS
pue ‘yijeay ‘A1n2ss ‘susiBAY yum A|duod 01 SALIS ‘SIUSWISIAUL JISYL JO SZIS 9l pUe SSIAIDE
J19y1 01 bunejas syuswaiINbal 9211oeId 159G Yum Buidasy Ul ‘||eys SIUSWIISSAUL IO SI0ISIAU|
"s9d130eid 31dN1I0D Ul SOAIRSUWISYY BUIA|OAUL WO

UIR1J3] JUSWIISIAUL UB JO JUSLIYSI|GRISS S} Jae 1O 310490 ‘||PYS SIUDUIISIAUI JIDY) PUP SIOISIAU| "D uswiysl|
UBWISaAUI [enua10d -Qe1Sa pue adusplisal JO 1YbU

9Y1 JO JU2UISSSSe 10edwl [BIDOS PUE [BIUSLIUOIIAUS UR 1DNPUOD |[eYS SIUSWISSAUI PUB SIOIS9AU| P 34} 'su0s1ad JO JUSWISAOW 331
"P21LD0] S| IUSWISIA 01 buieja1 6//5/1d/V [090101d,

-Ul 943 2J9YM JUSUIUISA0D JO S|9A3)| |eD0| 94l PUE $3181S 1S0Y dY1 JO S9AND(C0 Juswdojanap
SU1 01 91NQ1IUOD 01 ‘s9d130eid pue saidljod Juswsbeuew JIsyl Ybnoayl ‘SALIS [[eysS SI0ISSAU| D
BUEI]
-1S9AUI 943 01 123d$31 YIM UonDIpsLIN 91e1s 150y 1dad2e puUe JUSWISSAUL U BUlysI|geIss JO Sl
-llewlloy oY1 buigudsaid sainsesw 91e1s 150y 94yl Yim Adwod 1SN SIUSWISSAUL PUR SI01S9AUL Q)
"91P1S 150y 941 JO Suoienbas pue sme| 2yl 01 193[gNS 9. SJUSWISSAUI PUR SIOISSAU| e
:sa13nQg,S103SAAU| *p

JUSWIYSIGRISS PUB SDUSPISI
Jo1ybu sy ‘suosiad Jo Jusw
-9A0OW 3314 UO [0d0304d 343 JO
uonejuswa|du 8yl 4oy 1onp
-U0> JO 9P0O2 Y3 UO §8///1dS
/¥ |050304d A1pyusws|ddns,

JUBWYSI|eISd
‘A|igels)  pue aduspIisal Jo 1ybu oY) ‘suos

-SUBI1 931J/20UPPIOIDE Ul Uoliesusdwod Jo JuswAed Uo pue !me| 10 ss3201d aNp Yum aduepiodde  -I9d JO JUSWSAOW 9314 UO |0D0)
ul siseq Aiojeulwldsip-uou e uo esodind o1ignd e 1oy AjuQ :uoneridosdx3y ou/spaepuels |e -oid a1 Jo (32uapisal Jo 1yHL)

-uo169Y WNWIUI/3UdW)ea1] UOIIBN-PAINOARS-}SO\/3UdWeal] [euoijeu jo sajdidug ' 584d PUOd3S 3Ll U0 98///1dS
/¥ |020101d A1eyuswiajddng,

"91E1S 150y 3Y1 JO AJIOYINE [erusuIRA0b e AQ 10y Aleiuswiaiddng Siyl JO 92104 03Ul AI3US Y3 JU3WYSI|0e1sa pue

1914e '91P1S JIaqUUB|A B AQ paulelulew 1o paydope ainseaw Aue 0} saljdde 10y Areruswsddng siyl, 7 37U3PISa1 JO 1YBL WUSUWIIAOW

931} Uo |020301d Y3 JO / SPIIY

“UI2J2Y PRUYSP SE M0ISIAUI U AQ 9pBW S| JUSWIASIAUI 3y} - Jo suoisinoid sy Bunuswad

pue ‘Uuoiesado [e12JaWWO0D JO SSAUISNJ e JO [|B 10 1ed S| JUSWISIAUI Y} + W0 pue BUIPUSWE 68/9/14S

191815 150 1B JO SME| 3} YHM 9DUBPIODD. Ul 9PBU S| 91L)S IS0y DU} Ul JUSWISIAUI 3y} - v 1000301d Aieuswiajddns,

‘91815 1S0Y 9U3 Ul SISIX JUDWISIAUL 943 JO 9duasaud edisAyd juedyiubise -

1oy Aeuswa|ddnsg sy Ag paisAod 2G 10U |[_yS 18y} ISR ofes) |Ute SRUEjRLS)

S1USWIISSAU] O1]0110d JO 2IN1RU SY1 Ul 10U IR SIUSWISIAUL YoNS -« 40 3ybu ‘'suosiad jo Juswanow

JpdusTI2]00q 144~ 8Z0/SIUSWIN0J/4e35d 1241 papiroid ‘siiuad pue seduadj| e Uyons ‘Mej 01 1uensind pausiuod Siybu 9 321} U0 [00301d 3Y3 JO (UBWIYS]|

/biodrewipssauisngdoe//dny :Ausby ‘Auiadoid el uo sabpajd pue 'sual| ‘sabebliow ‘sases)| -Ge1s 40 1ybu) sseyd pip o Jo

SDURINSUIDY/29)URIEND) JUSWISIAU| SYAMOD3 se yons s1ybu Buipnpul “Ausdoid s|jgibueiul pue ‘Ausdoid eas Buipnpu; ‘Auisdoid sjqibuer  p uoneuswis|dul! 343 Uo 06/5/7dS

ue JO Juswysl|gels3 ay3 uo Apnis Auljigisesd, !S1DR1IUOD JB|IWIS J2Y1O0 IO 'SUOISSIDUOD ‘S10R1IUOD BUlIRYS-3NUSAI 10 /¥ 1030101d Areyuswa|ddns,

uodNPoId ‘$108J1U0D JUsWSHEUBW JO 'UOIIDNIISUOD ‘ASXUIN] JSPUN SB UDNS ‘S1ybu [en1deuod D SYAMODI Yum uoi

%Qpcwcbmm>c_luu<l\c ‘Auedwod e u| s153131Ul 1gop JO SWlIOJ JIaylo pue -elUSWIS|dW| JI9Y1 10) S21MI[BPON

-eyuswa|ddng//|||/ud/aul'SeMOI3:10109531eAId 'saInuagap ‘spuog pue ‘Auedwiod e uj uonedidnied AINba Jo sULIOJ JI8YI0 pUe %D01S ‘Saleys 3U1 PUB JUSWISIAU| UO S3jNY A1

MMM //:011,4pd" UOISIDA-YSI|BUS-UOISIA-LUID ‘Auedwode e -lunwwo) bupdopy 80/Z L/€VS
/ipd/us/Aursemodaziqoda mmMm//:dy, SUBW JUSWISIAUJ :JUBWISIAU] JO uonIuyaq L /¥ 1Y Aleluswis|ddns, SYMOD3

JUSW)SIAUI UO

suonnysu| sapijod pue sajdipuud Jofely | s)uawniysui o ‘syuawaaibe ‘safneal) $)3Y

75



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

‘Pley Sy ul

sa3oeded |euolhal Jo JUSWAOPASP SY3 UO SE [|9M S (SYAODT Yiim uoieiusuls|du JIsyl 1o) sl
-1|lePOIN 941 PUB 1USWISIAU| UO S9Ny AlunwiuwoD) bupdopy) 10y Arerusws|ddng siyl Ag paisnod
$I911PW UO SIUSWLa16e UOIeIod0-0D 9pN|DU0d Aew $a1eis Jaquisly suoeradoo) jeuolbay 6

"SIUBWISaAUI 8|geulrISNS S10wo.d
01 S9IIAIIDR 9AIRISA00D USYI0 PUE ‘S|1DUNOD ssaulsng 1ulof 4oy 1oddns ‘suoissiu spesy dipolsd  °p
pue ‘Igysuel} Abojouyday

‘s9|didulId [e2ISUWIWIOD UO pPaseq ssuwlulelboid adueinsul °q

‘uoneyl|Ioe) pue uol

-owoid JUSW1SSAUL 10§ sauelboid pue sspusbe s1els 150y 01 10adsal Yim Buip|ing Aldeded e
SpN|PUl ABWU 9DURISISSPYING “ALUNWILIOD 94 O $31P1S JISqUUSIAl JO
SIUSUIHWIUIOD 343 21B[OIA 10U ISNW PUB JUSWISIAUL YINS JO S31e3s BulAIzdaI 3y Jo sanuoud pue
S|eob JusWdolSASP SY1 UM 1USISISUOD 9 [[BYS 9DURISISSE YDNS UISASMOH ‘A1eal) SYAODT 9Y3
YIM 3Ul| Ul AHUNWWIOD 343 Ul $31P1S JOYI0 O3 JUSUIISIAUL I9PIOQ-SSOID S1R1I|1DR) ABUU $31P1S SWOH
:JUBWISIAU] 19PI0g-SSO0JD 10} Uoljelijideq pue asue)sissy ‘g

G}

'SaINsesw Joy1o pue ‘|ended Jo uonelba1ul ‘swsiurYda W 991UeIeNb-1USWISSAUL Buipn|pul ‘uolb
-21 9Y1 Ul SIUSWI1S9AUI 210Woid 01 S9AIRIIUI [UOIDRI JUPAS|SI 1AOPE [[BYS $9181S ISqUISIN 9y P
‘uoib
-91 941 01U JUSWIISSAUI eiOdSeIP 9181|108} 01 sda)s o1elidoidde oyl [jeys S91els USquISiy oy D
‘asodind
SUIES 91 0} S24N1DNI1S [euolleu o1elidoidde ulelulew Jo ysi|gelss |[eys $91e1s Jaquisiy 2yl g
“UON1RI|IDB) PUE ||BYS S21PIS J2GIDIA S9N JUSUIISIAU
AUNWIWOD 8y3 JO uon,IUSWS|dWI Y] J0J $3INIDNIIS [PUOIDSI 918310 ||BYS ALIUNWIWIOD 8y "B
JUBWISIAU|
JO uonejijide pue UoiOWoId JUBWISIAU] U0 s3|nY LJIunwwo) jo uonejuswajdw] £

10y Aleauswia|ddng siya

Y1 2oueldwod Ul 9g 03 PaWSap 34 |[BYS 1USWISIAUL U BUIYSI|eISS J04 SaIH|ewIo) 91 buiquds
-21d s2Inseaw 21e1S 150y 341 JO Uoa|dWod 2y 210427 pa1dope S2INSE3| ‘SIUSUIISIAUL IO} SIY
-9U9q 1uaWdOo2ASP D1ISaWOP 230U 0Id 01 SyusWIINDaI adueWIOMad asodwl Aew $91e31S 1S0H 9

EEIETIRS
SAIUDDU| 9Z|UOULIRY 0} SUORRIOBIU S1B[IUI [|eYS SD1LIS ISGUISIN ‘1D343 1yl O] "SIUSUIISIAUL JO}

UOIH19d WO [eUOIH3I 1OISIP 1BY1 SUBSW JSU10 JO SSAIIUSDUI YBNOIYL SIUSUIISIAUL JO JUSUIISIA
-U] JO UOJIDRIIR DY) 10} UORSAUWOD PIOAR PINOYS S31LIS JISGUIIA SO [[1US10J :SSAIRUIU] °S

sapijod pue sajdpund Jofeyy

JUBWISAAUI UO
SJURWINAISUI 10 ‘syudwaaibe ‘safjeal]

)

76



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

osegelep Xel HJYS ue JO 90Ua1SIXg

Jeak e 20U0 15P3| 1P 193W

[[BYS 3 pue ‘A1jed 91L1S YDea JO JUSWISIAUY
10} pue 3dUBUY 10} 3|qISUOdSa SIRISIUIL BY1
JO 1SISUOD [[BYS ] :JUSWISIAU| PUR SDURUl
JO SIDASIUIA JO 9211LIWIOD) BY1 JO 9DUBISIXT

JPAZLH0AUI"UIH10IdDAYS S3Ud
/sand/speojdn/aus1uod-dm/ez Bi0 3 ewuy
‘MMM//:d1y:suonedldwi [eba7 u| 3 jeuon

-BN JUSWISDAU| 1 9DUBUI4 UO |020304d DAV S«

,SI9NB|\ Pa1B[9Y puR UONEXEe|
Ul uopesad-0D), 0} XaUUe Ue SUjRIUOD JUSW
-1S9AU| pUB 3dUeUl{ UO [020104d DAVYS YLy

suonmusul

“JUSW1e3J1-UONRU PINOARJ-ISON P
‘Juswieas) a|gennba puedie4 D
‘uolesuaduod 9AIDAYS pue ‘1enbape ‘1dwoid jo JuswiAed ay3
01123[gNs pue ‘siseq AJ01RUIWILIISIP-UOU B UO ‘Me| Jo ssa0id anp Japun ‘@sodind dijgnd e 1oy
1do0xe Alled 91e1s Aue Jo A1011191 Sy Ul palelidoldxe 0 Pazijeuoileu 9G 10U |[eys SIUSWISSAU| Q)
'SUOIIRIND3I PUB SME| S} YHM 9DUPPIODIE Ul SJUSWIISIAUI JO UOISSIWLPY ‘B
:so|diDuld UlB

"AUIOU0D3 S1I UO 129)J9 9AIIRDSU B 9ABY PINOM YDIYM JO JUsWdojoAsp
S 01 SAIUISUSS 01D AUB IO 3IN1BU SAI1RINDdS B JO SIUSWISSAUL O1|04110d WIS1-1I0YS BuIpn(oXe Woly
Aved 91e1s e 1usAa.d [[eys uonIuYSp Siyl Ul buiyiou 1eyl pspiroid saijdde juawisaauy JO UOIIUYSP SIY |
'$92IN0Sal [eAN1eU 1o|dX
10 "12BJ1X® ‘91AINND JOJ U21eSS 01 $92ULDI| Bulpn|dul 12841U0D J9pun 10 Me| AQ Pa.LI9juod sybl 9
/SOWIRU 9peJ1 PUR ‘'SUBISIP [BLISNPUI ‘SYiewapell
‘SUOIIUSAUL JOJ s3us1ed se yans ‘s1ybu Ausdoid [elasnpur pue ‘([jIMpoob) Moy-mou ‘siybuAkdod  p
'SUBO| PUE ‘aNn|eA [BIDURUY B BUIABY 12BJ1UOD J9pUn 9ouUeWIOSd AUe 01 10 ASUOW 01 Swie|d
‘saiuedwod yons Jo Alsdoid syi Ul 159191ul JO S21URAUIOD JO S9INIUSGRP PUB ‘$YD01S ‘saleys ‘g
‘sobpad
10 ‘sual| ‘sabebiiow se yons ‘syybu Aadoid 1syio Aue pue A11adoid s|geAOUIWl PUB 3|gRAOW "B
sapnpul ‘Aj9AISN|oXa 10U ybnoyi Jejndnded Ul pue ‘S19sse JUSWISSAUL O1j0f310d pue aAIdNP
-04d JO JusWYsI|geIss 10 ‘uonisiNboe ‘9seydind Syl SUBSW JUSWIISIAUJ :JUSWISIAU] JO UORIUYDQ €

U

‘(G 9P1MY) UoIbal 3Y3 UIYyHM SawiIbal Xey
11943 91eUIPIO-0D pue SIa}1ew Uofiexe) ul 91esado-0D ||eys sallied a3els suonexe] ul uonetadoo) gz

“UoIB3J Y3 UIYHM 91BWI|D JUSWISIAUI 9|RINOAR) B 918310 01 91el2do0d pue 'sawib

-91 JUDWISIAUI JISY} 91BUIPIO-0D {UOIHaI Y3 Ul S1axiew [eyded Jo JusawdolaAsp oy a1ey|Idey ‘uoibal
9U3 UIYHM SI911PW Ple|2J pUR UOIIexe) 0} piebal yim 21elado-0D (Uoibal 9yl Ul Juswisaul bujioeiie
pue Bunowold Jo wie 3yl Yum DAYS UIYLM S1BWID JUSWISIAUI S|CRINOAR) B S1ea))) :sdsodand |

‘uolbaigns

3Y1 UIYLM S[euolieu JIsyl JO adUsSpISal JO JUSUIYSIGeIss JO 1yBL pue JUSWSAOW 9314 Y1 91e1|1D.)
pue ‘s3121j0d JUsWI1SaAUL J|9Y3 SzZIuowiey Ajjenpelb pue JusWiSaAUl J19PI0G-SSOID J0) JUSWUOI
-JAUD BUI|gBUS UP 918340 ‘UOIIRID3IU DILIOUODS [UOID3I O pe3| UED 1] 1BY3 OS 9pEeJ3 01 SIalIIe]
JJ1IP}-UOU PUB Jj1Je] JO UOIIeUIWI|D 3Y) PUe s3230eid pue sadijod spell 41943 JO UOIeZIUOWIRY
|lenpelb pue speil Jo uoiowold syl SPIEMO] HIOM Juswaa4by Bulysijgeisy ayj jo suoisinoid

sapijod pue sajdpuud 1ofeyy

JusW
-1S9AU| PUB 3DUBUI4 UO [0201014

Juswdolenag

uo Al

-IOYINy [BIUSWUISACD-I91U| SY3
BulysI|geIs3 USW10Y,

JUBWISIAUI UO
SJUSWINAISUI 10 ‘sjuawaIbe ‘safeal]

oavs

avol

)3

77



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

'S9XB) 1031IpU| JO UOIIRIISIUILIPE 3} JO UOIIeZIUOWLRY DU} Ul 1e49d0-00 P
pUE ‘Uo1exe) 2|gNOp JO 9DUBPIOAR 83U} J0j Sjuswaibe
O }I0MIBU SAISUSYSIAWOD B SIAIRSWISY) 1SBUOWE YSI|GRISS 0} A1BSS3D3U 24 Se sdals yons a3}
‘Uo1B31 3Y} SPISINO SSLIUNOD YIM IO SIA[SS
-Way1 1sbuowe Jo U9amiaq syuawaaibe Xel Jo uonenobau ayy 4oy Aoljod uowwod e doprsp  q
'U0I32dWOD Xey [njuliey ploAe e
[[BYS $31B1S DAVYS suonexe] noqy °s

'SaYSIM 0S a1ndsIp 9yl 01 A1led JSYlIS JI UONRIIGUR [PUOIIBUISIUI O) PR1IWGNS o7 ‘Wed
e JO UOI1e2Y110U US1ILM WO} SYIUOW (9) XIS JO poliad e Js)je ‘||eys ‘Saipsulal [ed0] bulisneyxe
J19)Je pue ‘Pa)119S A|gedIWe US3G 10U 9ARY UDIYM JSULIO) 91 JO JUSWIISSAUI PS11IWIPE Ue 01 Lol
-B[2J Ul Jo11e| 2yl JO uoneb|qo ue Buiuladuod A1ied 91e1s e puUR JOISSAUL UR USamISq saindsig |
's92110eJd pUB SUO[IUSAUOD [BUOIIRUIDIUI O} 9DUIBYPY
"3U0Z JUSWISIAUL DAVYS
ue o1ul uoibas ay1 buidojeAsp Jo 2ARD3(Co syl Yum uoneziuoudley ansind |jeys sanded s1e1g
'SJUBWINIISUL DAYS JURAS|2I
19410 AU pue 3pel| UO [020101d DAYS Y3 Jo sajdipund ay3 jo aduensind ul apesy [euoibalely
-Ul 0} SI91leq aonpaJ O3 pue sapijod [euisnpul [euoibaleliul pue ssauuado apely ansind 01
9a.be sai1ied 91P1S ‘JUSUWISIAUL PUB SPRIY USMISQ YUl| 33 JO dueniodwl ay3 buiziubodar up |
"UoI1eXE]. 3|gNOP JO 9DUPPIOAR 91 JOJ SIUSWISIOR SOA[SSWSY] USSMIS( SPN|DUOD Sallled
‘|lexded JO JUSWSAOW 3314
I9jsuel)
S|I1MS ybnoiya Auoeded [e20] JO JUSUWIAO|SASP 94l 9dUBYUS PINOM BUIDINOS YdNS SIoym  +
pue ‘sapijod |euoibai
UM 90Uel|dWOod Ul 3q [|IM S||IXS UYaNS JO BUIDINOS 9y 1Byl paysiies ale sallied a1e1s alsym -
‘uoibai a1 pue 21e1S 150y Y1 Ul 1SIXS 10U OP S|[YS 9yl alaym
'S92URISWINDIID BUIMO||0) SY3 Japun
‘Alljeuoiieu Jo sso|piebal ‘92104 JI9Y1 JO S92IN0SI UBWINY A1BSSSI9U JIS9YI0 pue [suuosiad Ay
2bebus 01 SI01saAUl HwIed ‘suoienbal pue sme| [eUOIIBU JI9Y) 01103(gNs ‘||leys sailed a1e15 )
"9183S 150y 9y} Aq pa
-1e|ndils sUorINBSI PUR S9|NJ SY1 YLIM SDUBPIODIE Ul 'SUIN1SI PUR SJUSWISSAUL JO UoeLedsy "9

o <

JUSW)SIAUI UO

suonnysy| I I SJUSWINAISUI 10 ‘sjuawaIbe ‘safeal] 3y

78



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

‘suofe|nbas pue sme| [eUOIIRU YIM 3OUBPIODD.
Ul 2Uop aJe A3y 'pabeinoduD a1 SJUSWSAOW
|eaded pue ‘suinial ‘sIUSWISIAUL JO Uopelieday

USRI N4N/AUSWIRSI) 3|gRIINbS pue e

'SJUSWISIAUL }DBI1E O} SUOIHPUOD S|QRINOAR) 318
-312 |[eYs 21L3S ISOH "Uolie|nbal pue sme| [euoieu
UM 3OUBPIODI. Ul SIUSUIISIAUI JO UOISSILIPY

'SI01SIAU| PUB SIUSWISIAU| Aved-uou
pue Anied :uopeiaidisiul Wold ‘paiels Ajies|d 10N

'S10109S SAIISUSS

1O 24N1BU SA11RIND3dS B JO SIUSUISSAUL Olj0j1i0d
WI91-H0oYs spn|axs 01 1ybu syl Sey 91e1s
"JDRJIUOD ISPUN JO ME| AQ Pa.1I9ju0d SIybL ‘S1ybu
Auisdoid [euisnpul pue ‘[[1mpoob ‘MOoy-mouy
‘s9ss900.d [ed1uydal ‘syybu Ausdoid [en1ds|s1ul
‘sajuedwod yons jo Ausdoud

SU1 Ul 152J91Ul pUR S3luedWOD JO S2INJUSgap pue
'S9IRYS ‘SYD01S ‘ON[PA DJWIOUODS BUIARY SDURWLIO)
-19d 19410 10 ‘S3DIAISS ‘SPOOH ‘ASUOWI 03 SWIB|D
'sobpa|d pue sual| ‘sebebriow se yans ‘syybu
Ayadoid pajejal Jayio pue Auadoid sjgerowu
PUE 9|gBSAOW JUBWISaAUI JO UORIULSP PrOIg

JUBL)SIAU U dURUIY U0 [020)044 IAYS

‘Ae|p INOYIM pue
A|93.) 9peW 3Q UBD JUSWISSAU| UR O3 Pa3e|aJ SIgjsuell ||y

‘spiepuels
[PUOIB3) WINWIUIW/AUSWIRSIY NHIA/2USWIRI1 [BUOIIBN

'suofie|nbas pue
SME| [eUOI}RU UM SDUBPIODIE U] SJUSWISIAUL JO UOISSILUPY

10y Alejuswa|ddng ayi Jo 9210) 0ul AIIUD
91 J1e 10 210J9q JOISIAU| U AQ Spew SJUSUIISIAUL ||V

"PIPN|OXS 218 SIUSWIISSAUI O[040

‘S)wId pue s95USd|| Se Yons ‘Me| 01 Juensind paiisjuod
s1ybu ‘Auadoud [ess uo sebpsjd pue susi| ‘sobebliow pue
$95e3) Se yans ‘syybu buipnipul ‘Auadoid agibueiul pue
‘Auadoud |eas buipnpul ‘Auadold s|qibuel 'S10ei3uod Jejiwis
J9Y10 JO SUOISSSOUOD ‘S1DBIIUOD BUlIBYS-9NUSASI IO UON
-onpo.d ‘s10e41U0d JUSWSHeURW JO 'UOIIONIISUOD ‘ASyuin]
Japun se yons ‘syybil [enidesiuod ‘Auedwod e uj s1saiiul
199p JO SWIOJ I9Y10 pue ‘Sinuagep ‘spuog pue ‘Aued
-Wwod e ul uopedpiled A1NDS JO SWIO J9YIO pue 2031s
‘saleys ‘Auedwlod e :1si| e ybNOoIYY paUYSp SI JUSWISIAUS

SYM0)3 Yum uoneyuawajduj 119y} 1o} SA1[RPOI Y2 pue JudL
-)s9Au| uo s3|ny Ayunwwo) bundopy 8o/zL/€ yS/y Py L1ejuswsajddng

$J3Y 9Y3 Ul s|020304d JudawiIsSaAul [euoisaJ Jo SJU3WI|D |[eSd7 :9 Xduuy

“(Y1oy 0s pue ‘Wels a1epredxa Jo sbujuies 1usdsun ‘syuswAed ‘uoiesusd
-WOD WO} SPa90.d ‘suinial) S195se Iajsuel) 01 3B 9yl 9ARY SIOISIAU|

USRI N / (3517 2AIISUSS pue 1S Uoisn|axg Alel
-odwa| 01 payjdde 10u) JUSWILSIY [PUOIRU/ 1USUIIRSI) 3|qRIINbS pue e

‘suon
-e|nbaJ pue SME| [BUOIIRU U1IM SDUBPIODIE Ul STUSWISIAUL JO UOISSILUPY

JOISIAUI YSINOD € pasa
-PISUOD 3q O} 21€1S JAGUUISIA 33 Ul ALAIIDE SSaUISNg [BlIUBISGNS UlRIUlRW
1SN [euolleu UbI2104 e AQ P3||0J1U0D 10 PIUMO UosIad [eRIpN(  s21e1S
19qUIBIA Jo suosiad [eiDIpn( 1o Sjeuolieu ale SI01saAUl YSINOD dpeul

S JUSUIISDAUL BY3 UDIYM U| 91B1S JaGUUSIA 943 JO AIIOYIN. JURAS|R B3
Yum 1uswiaaibe ayi 01 Juensind ‘paisisibal A|jedyioads usag aney eyl
SI01S9AUI YSINOD JO SIUSWISIAUL 01 Ajuo A|dde ||eys Juauwiaaibe ay |

‘(Y104 OS pUR ‘91R1S J2gUISW B O} UBO| ‘91eysS 1a3IeW [[IMPOOD) 151Xa SUOIS
-N[2X3 SWOS *(SIUSWIISSAUI SE [IDUN0D 3yl Ag paiedap o9 Aewl 1eyi sl
-AI}DB J3Y10 UYDNS PUE 1DBJIUOD JSPUN JO MB| AQ P1ISUOD SUOISSSOUOD

SSOUISNG 'DPPW SI JUSUIISSAUL DU UDIYM Ul SS1E1S ISGUISIA YSIINOD Y3
40 A1031131 3Y3 Ul Bulzesado Ssauisng e Yim paleidosse sabeiueApe Jo
SIYaUQ J2YI0 pUe ‘||IMPOOD ‘MOY-MOUY ‘sass9204d [BD1UYD] ‘S3ybl AL

-doud [enyoa|a1ul ‘satuedwod yans jo Auadoid sy Ul 1saiaiul pue sajued

-W0D JO S2INIUSGSP PUB ‘SaIBYS ‘SYD01S ‘SN[BA JILIOUOIS BulAey SDUPW

-10449d 13Y30 10 ‘S9DIAIDS ‘Spoob ‘Asuowl 03 swiie|d 'sabpajd pue ‘suaj|
‘sobebriow se yons ‘s3ybu Auadoid paieal 1Yo pue Auadoid ajgerow
-WI PUB 3|geaA0W) papiAcid S| 35I| SAIIBDIPUI UY ‘SUOIIe|ND3I pue SME|
,591P1S JSQUUSIA JO SUOISIACId Sy3 01 paXul| SI JUBWISaAUI JO UOIIULS(

9Y} 40} JUdWIAAIDY JudWIISAAU|

£002 (V1)) a1y JUaWIISaAU| Uowwo) ys

slajsupij

Juauwijbal|

uolssupy

adods

suonIuyaq

79



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

S9N TWHLIDNN Japun 1o uswaaibe

[edads Ag [eunguii doy pe ‘gisdl ‘[eunquil DAavs
:91P1S 01 SI01SaAU| ‘[eungu] DAYS :231e1s 01 91e1S

"SOAI1D9(QO JUSWAORASP |eUOIRU
DA3IYDE O} SI0IS2AUI PUB SIUSWIISSAUL BulAjiienb
01 Juawiieall |ennualayaid Jueib Aew sanued a1e1g

J9JSUBI] S||IYS JO
Ajigissod pue sapijod [euoibal yum adueljduwod
Ul ‘uoibal 3y Ul BuSSIL I S||13S Uaym All[euop
-eu Jo ss9|plebal [puuosiad A9y Jo usuwabebus

‘uonesuadwod

9A11239)42 pue ‘a1enbape 1dwoid 01 193(gns pue
‘siseq A101eulUIIDSIP-UOU B UO ‘ME| JO $5230.d
anp Japun ‘asodind 2jignd 4oy Ajuo uopiendoidxy

JusW)saAu| pue adu

‘dISDI0 VYL
-|IDN 4O UonuUaW ON '92ASN( JO 1IN0 SYAAODT 941 1N0D
[BUOIIRU B ‘(S913U3D UO[IBIPaU [BUOIIRU YBNOIY3) UONRIPS|A

"UOIIRUIWILIDSIP WIS1-buo| paiayns oym sjdoad

159104d 1eY3 J0 A1jjenba s10woid 1eyl sme| 01 Ajdde 1ou op
108 33 Jo suoisiroid ay | “Aouabiswa sjuswAed-jo-adue
-|eq e 91eqe IO PIOAR 01 S24NSeaW 9.} Ued sallied 91e1s

'$103031Ip JO spJeoq pue Jusw
-abeuew J0juas 10} A)jjeuoieu Jejndfied Jo Juswalinbal oN

"uollesusdulod aA1DY)e pue Srenbspe Jdwoid
01123(gNs pue ‘siseq AI0JUIWILIISIP-UOU B UO ‘Me| JO 559D
-oi4d anp uapun ‘asodind d1jgnd Joy Ajuo uonendoidxy

SYM0D3 Yym uoneuawajduwj J1ay3 Joj SARI[RPOI Y} pue Judw
-)s3Au| uo s3jny Ayunwwo) bundopy go/zL/<¥S/y 1Y Areyuswsa|ddng

‘sained 2y Aq paa1be uoiINISUL UoRRINGIR 13410 AUR 10 “TYHLIDNN
‘AISD] '921SN[ O LINOD) YSIWOD 211G Jagiajy 243 4O 1NOD 1us1adwod
‘UOI1RIP3LL ‘UOIIRII0H3U 121R1S 01 JOISSAU| '3DISN( JO 1NOD) YSINOD
‘leungiia [esigle Juspuadapul ‘UoIIRIPIW ‘UOIIRIOB3U :2181S 03 31R1S

‘SyuswAed Jo adue|eq SH pienbages 10 ‘s359

-191u] A311N235 S 199104d ‘(J914eYD NN) SUoebl|qo [euOlIBUIRIUL S YN}
01 2INSEW 3%E1 URD 91P1S JISqUUBIA Y- (Auasaid aie uoiedoidxa Jo suon
-eb3)|[e $S9jUN) S2JNseaw uojexel 01 9|gedjdde 10u S| 1uswaalbe sy |

‘SJUswialinbal swosuaping 1noyum pue Apdwoid a1e1s

J9QUUBIA| 1BY1 Ul 910§ Ul SMe| 941 01 123(gNSs 91.1S JaqUUSIAl 941 Ul 9pISai
01 SUO[1eZII0YINE AIBSS2D2U 31 9AI9I3) PUB J91US 01 SIYBU ||nj 9ARY SUOS
-12d paylienb ubiai04 (SuonedyI[enb SWeS Ylm SISNIOM S211S IS
payijenb o1 A1oud) A1unod Aue woly suosiad payljenb a1y 01 1yory

‘uonesusdwod
9A1109)J3 pue a1enbape 1dwoid 03 103(gns pue ‘siseq A101euUIDSIP-UOU
e U0 ‘Me| Jo ssa20id anp Japun ‘@sodind 1jgnd 1oy Ajuo uoielidoidxy

U3 10} Ju3 w3316y JuaWsIAU|

£00 (V12)) B1Y JuaW]SaAU| uowwo) ys3

uoinjosai apndsiq

suopdarxa

puD SUOIDAIASAY
o
00

suojsinosd
Jauuossad A3y pup
utbuo jo sajny

uonpudosdxy




Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

"PR2JOJUS 218 JUSWISIAUI
0} paje|al saunpado.d pue suopenbal ‘sanoeld
‘sa11jod Juasedsuesy pue uadQ ‘pajowoid aie
A1IB31Ul pUB 35NJ) ‘©OUSPYUOD ‘Al|IGRIDIP3I

'saseyd Yiog SI9A0d
uonoa104d 3y] 'suopeinbal pue sa|nt [euoleu
01123(gns 2Je JUsWYsl|geisa-1sod pue -aid

‘SSaUaAINIRdWOD |ego|b sduryUD

0} Alessadau sapdijod pue saunseaw apis-A|ddns
19410 pue ‘ainonuisesul buipioddns ojul syusw
-1s9Au| a1eidosdde Juswdoleasp [FINSIN] asid
-191US WNIPaW PUE ||ews ‘0Jdiu ‘sawwelboid
JUSWISDURYUD pUR 1uawWdoRAap S||1¥s) saliied
911 Woj 1oddns sAI9d31 URD sinauaidaus
[BUOIB3I PUB [BDOT [SIAIIUSIUI XB) [RISUSD)

‘PauoilUsW sjuswialinbai mucmc‘_\_otwo_ ON

JUSLISIAU pUB DULUL{ U0 [030301d IAYS

Fpd-9p0zIusw

-)S9AU] 9OUBUL] UO [020)01J/7/89/TEES/CTTH /Sy /Iuropesmmm//:djy :jusunsaau] pue adueur] uo [050joid ‘DAVS ‘Jpd-uorsiaa-ysiSus-uorsia-w /jpd /us /jursemodaziqodammm/ /:dyy

:SYMODT PIm uonjejuaws[duuy 1193 10§ SSNIEPOJA 9} pue Jusumsaau] uo sajny Ayrunurwo)) Sundopy 80/71/€°VS/V 1oV Arejuswajddng

‘gpd-esauronaaideaun /S[eLINBIA )7 9%2SOIaXY /Aepsaupam /sdop /godsspment /dsym /sapry /310 peiounia/ /:dyy
:£00T (VIDD) BSIY JUSWISIAU] UOWWOD) VSHINQD Y3 10§ JUataaidy JUaWISIAU] 5351008

"saINpadold JuswiaIas andsip sy
0} pajejal S| |020301d aY1 Ul pauoiuUaW Aduaiedsuesy ay|

‘spJepueis Inoge| pue ‘siybu uewiny

‘21j|aM [B120S ‘Y3|eay A11INd3s ‘BUBIBAY 01 paiejal s3|NJ Jo
102dsay :SUOIIRHI|O 1UBLIYS||(RISS-1SOd JUDWIYSI|GRISS I0)
Sal1i|ewloy ay3 buiquasaid sainseaw Jo uopa|dwod 21043q
21L1S 243 pue AYUNWWOD [BJ0| 3Y3 01 3|GISSe 3pel
pue J0ISaAUI 343 AQ P12NPUOD 3¢ 01 JUSWISSAUI [R1IUS)
-0d 2y3 JO JUBWISSaSSe 1oedw| [BID0S PUB [RPIUSWUOIIAUT

"SOAIIUSDUI YBNOoIYl U0 IAUIOD PIOAE ||BYS SIS JOGUUDIA

"I Y3 pue ‘s32IAISS pue SPooH

JO $3]es U0 suonDLIsal ‘spodxa pue syjodull JO anjeA Jo
3WIN|oA ‘padnpold spoob 0} 2xuaJajid ‘suojienodxs 19A0D
ued A3y "SIUSWIISSAUL WIOJ) SIYDUSQ SIUSUIAO[SASP DlISaW
-0p 210Woid 03 PAMO||E 318 SYUSWSIINDI 2DURULIOKS]

SYMO0D3I Yym uonejusws|dwi 113Y) 10J SS131[EPO Y} pue Jusw
-)s9Au] uo s3|ny Ayunwwo) bundopy 80/zL/€ Y¥S/y Y A1eiuawsjddng

's2INpad0id aAleISIUIWP.
pue suonenbal ‘Sme| [euoiieu Jo uopelaldisiul pue uonedidde ayy Ul
palinbas ose s| Aouasedsuel] Juswaaibe ayi Jo uoiesado syl 10aje 10

‘03 ulepad Jeyl Saunseaw JueAsai |[e ysiignd 1snu 91e15 JaguUs| Yyoes Muaipdsupiy

'saseyd 4ioq $19A0D uopda104d Y| 'sUon
-e[nbHaJ pue s3|nJ [BUONRU 01 123(gNS 218 JUSWIYSI|gRIS3-1s0d pue -ald

Juaurysty
-qojsa-jsod pup -aid

SanUI|

syuawaiinb

‘PauoiUswW SjusWwiaJinbal wucmCtOtma ON -al aupwiiojiad

£002 (Y1D)) a1y JUSW)SIAU| UOWIIO) YSTN0D BY3 10} JUSWIIIBY JUW)SAU|

81



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

AS¥IN| puUe ‘pueSZIMS ‘eISAR[RIA ‘AjeY| “day DIue|s| ‘Uel| lelpul ‘dueld “day gely 1dAB3 euiyd

wophuly pa1un pue ‘eisiun| {puepisz
AIMS ‘Uspams ‘aiodebuls 'spuepsyiaN ‘Ajel| feueyo) ‘Aueuan fleuryd Uolun 21Wouod] Binogquiaxn-wnibjog

eDLIDUY JO S21B1S PalIUN PUB {PUBHSZUIMS ‘BDLY YINOS [eBN1I0d “day ‘eaioy ‘uep.or Ajey| /|aels|
‘elpu| ‘939910 ‘AupwiIaD) ‘2dueld day gely 1dABT “day ‘'0buo) leulyd ‘uolun d1wouod3 binogquiaxn-wniblag

POIISWY JO S21E1S PRI PUR ‘Wopbuly paiun ‘els
-lUN| ‘pueazZaIMS ‘uleds ‘ed1jy Yanos ‘[ebniiod ‘eiqiuieN ‘sniunely ‘eAgi fday ‘ealoy (Ajey| ‘Auewlsn) leuiyd

SniLNeN pUe ‘e “day gely 1dAB3 ‘ose4 eupying ‘UolUN DIWOUO0D] Binogwiaxn-wnib|ag

pURISZUMS pUe Je1ep ‘0
-D0JOJ ‘SNIINBIA ‘I[e ‘UOURGST ‘Aje}| ‘eaulns ‘Aueullan) ‘eoueld “day gely 1dAB3 eulyD ‘oseq eupjing ‘uiuag

PUB|ISZAIMS PUE ‘02200 ‘Auewian) day gely 1dAB3

PUB|ISZAIMS PUE ‘|eBN1I0d ‘spuepiayiap ‘Ajey| ‘Auewiisg ‘egn)) ‘euiyd ‘elisny ‘ejobuy

eo|

-I2WY JO S91E1S PaUN PUR ‘WOPHULY PauN ‘ASNINL PUBJISZIMS ‘BlUBWIOY SPUBISYISN ‘0ID0I0 ‘SNIIINe
‘ejuriLINe ‘BN ‘AjRY| ‘eauIND) {Auewulan) "day gely 1dABT ‘eulyD ‘Uuolun dlwouod3 hinogquiaxni-wniblag
wop

-bury payuN pue spueliayiaN ‘Snipney ‘eAusy (AUueUISD [SOIO0WOD) (UOIUN JIWOU0DT bINoguIaxXNT-wnib|ag
BISIUN| PUB {pUBISZUMS ‘210debulS [SPUBISYIDN ‘ODD0I0|\ ‘BlUBIINE|A ‘BlS

-Keje| “day ‘a0 ‘eauinm ‘eueyD) AUBWIISN) (SOJOWOD) (peyD) ‘UoluM JILOU0D] HInoquiaxn-wnibjag ‘ujuag
EIe|

-eqUUIZ PUE ‘PUBISZIIMS ‘SNIILINEIA ‘BISAR[BIA ‘PUBYD) AUBWISD) ‘PUIYD) ‘UOIUM DIWIOUOD] BInoquiaxni-wnibjog
wopbuly pa1uN PUe ‘sa1eliulg gely PatUN ‘PUBSZAIMS ‘SPURHSYISN ‘0DD0I0IA ‘SNILINBIA ‘I[BA ‘UOU

-BeQa7 ‘eaUIND ‘eurYD) ‘AUBWISN) ‘eulyD) ‘peyD ‘epeurD) ‘0Se4 eupjing ‘UOUN JIWouod3 Binogquaxni-wniblag
USWIBA PUE ‘BN IDIA ‘S91edllUg qely pauun [ulemn ‘ASyun] ‘eisiun ‘ueispife]

Dljgnday gely UBLAS (PUBISZIMS [USPAMS [UepNS ‘uleds ‘ed1jy YINos ‘eiqlas {UolIeIapa4 UBISsNY ‘elueuloy

wopbury parun pue uieds ‘eauly Yinos uoneispa4 ueissny {[ebniiod ‘Ajel| ‘Aueuan) opiap aded

8l

Gl

¥l

ol

Gl

ol

14

ol

saiueq ©)U)Y [e30l

9l 4

LE Ll

4
Moy extny

Iw

1nogifg
3JI0A|,P 210D
‘day ‘ws@'obuo)

‘day ‘obuo)

SOIOWOD)

peyd
elflelgle
-9y UeDLJY [es1us)

apIaA 2ded

uoolaswe)

Ipuning

ose eupjing

PUBMS]OQ

uluag

eLaby

ejobuy

(sa1naed uesriyy-uou pue uedLyy) siig Jo salioleusis uedlyy ;£ Xauuy

82



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

pUe|ISZ1IMS pue
‘USPAMSG ‘BDLIJY YINOS ‘ABMION ‘SNI3lINeIAl ‘AUBWISE) ‘@dUel ‘eujy)) ‘UojuN djwouod] Binoquaxn-wnibjag

ASyin] pue ‘eisiun] “day gely UeLAS

pueIaZIMS ‘Uleds ‘eduy YInos D1jgnday 3eAols ‘21odebuls ‘eiquas ‘ouliely UeS ‘UolieIapa4 UrISSNY Lele)
‘|ebn1i0d ‘022010 ‘eI “doy ‘ea10y ‘eAudy ‘Ajey| ‘uel| ‘elpu| (Auewian ‘eiquies) ‘eoueld ‘eidolyig fday qely
1dAB3 ‘eireoi) rday ‘obuo) ‘euly) ‘erebing uoiun JIWouod3 Hinoquiaxn-wnib|ag ‘sniejag ‘euisny ‘eusbly

PUBLISZIMS PUB ‘AUBULISD) ‘2DUBRI4 {UOIUN DIWOUODT BINOgquIaXNT-winibjag
wopbuly pauuN PUB {PUBISZIMS ‘AUPWIDD

wopbuly pa1uUN PUe {puelsZIIMS
211gnday eAo|S ‘SpuBIYIaN ‘eAQIT lemny {Ael| “day diwe|s| ‘Uel| {AUBWIISD) ‘@dUeI {pueul4 leulyD ‘Ipuning

[eBN1I0d pue eIquUIED)

AS¥IN| pue ‘eIS|UN] ‘PURISZIMS RIS ‘0DD0I0 ‘SNIILINEIA ‘eIUBIINBIA [BIA ‘BISARRIA
‘uoueqaT ‘Ajey| ‘eueyn ‘Aueulan ‘eiquies) “day qely 1dABT ‘eulyd ‘pey) ‘Uooiswe?) ‘0se eUBING ‘UIUSg

2MQOeqUIZ PUE ‘BIqUIBZ ‘eILISWY JO S91BIS PatUN ‘Wopbuly pauun
pUeHSZUMS ‘UledS ‘eDlY YINOS ‘BIguSS ‘BlUBWIOY ‘SPUBLIBYIDN ‘SNIILINBIA ‘BlUBINE|A ‘BISAR[RIA ‘AJ}| ‘eIpU| ‘B
-uIng ‘AuewlaD) ‘adueld 3dAB3 Suewuaq ‘egnd) ‘DI0A],P 910D ‘eUlYD) ‘0Se4 eupjing ‘eLEBINg ‘PURMSIOZ ‘UlUDg

wopbuly panun pue ‘Asyin| ‘euiyd ‘Uemie] {puesziImS
‘uleds Je1eD [SPUBIBYISN ‘0DD0I0N ‘BIURILINEBA ‘BN AT Hemny “day Diue|s| ‘Uel| ‘Ness|g-eauins) ‘eauing

AS¥IN| pue ‘puelszaims ‘uleds ‘ejuewloy ‘[ebniiod ‘032010
‘SniNe ey ‘uouega ‘Ajey| ‘Aueuwian) “day gely 1dAB3 ‘eulyd ‘uojun diwouod3 binogulaxn-wnib|ag

USWIaA
pue ‘wopbuly payun ‘AN ‘eIsiun] {pUeSZIMS ‘USPIMS ‘Uepns ‘uleds ‘edljy YInos ‘Uolieiapa ueissny
‘elIaBIN ‘spuelayIaN ‘eIsAejely ‘eAQr] Alemny ‘Ajey| {aeis| “day diwe|s| ‘uel| ‘elpuj {AueuISn) ‘9ouel4 {puejuld

‘eauino |elolenb3 “day gesy 1dAB3 Hewuaq ‘eulyd ‘uolun diuouod3 binoquiaxn-wnib|ag ‘eisny ‘elsbly

epuebn pue eieD ‘spueiayian ‘Ajey|
uleds pue ‘edLyy Yinos Uoiieiapa4 Ueissny {[ebN1iod (032010| ‘@dueld ‘eidolyig ‘eulyd

9MQequlZ pue ‘eiq

-WEZ {USWISA ‘WeN 19IA ‘UBISINRGZN ‘eDUSUY JO S91B1S PalIUN ‘WOopbUly paliun ‘S91elilg gely patun:aulelyn
‘epuebn ‘uels|usWNIN (AS¥IN] ‘eIsiun] ‘pue|iey ‘eluezue] “day qely UBLAS ‘PUBIISZIMS ‘USPIMS ‘pUB|iZEMS
‘Uepnsg ‘exue 1S ‘uleds ‘edLyy Yinos ‘el[eulos ‘eluano|s DiigndayyeAols 2iodebuls s3)|2yd4ss ‘eiquss ‘eba
-USS ‘Uol1RI9Pa-4URISSNY ‘BlURWIOY ‘JeieD) [|ebn1iod {puejod ‘Ueisiyed ‘uew( ‘A1oia] ueiunsajedpaldnodQ ‘eu
-9bIN U3BIN ‘SpuelayIaN ‘@Nnbiquiezol ‘0200 ‘BljoBUOIA ‘BB ‘1[BIA ‘RISABIBIN [IMB[RIA ‘BIUOPDE|A ‘eAQI]
‘uouegaT ‘elA1e Alemny| “day ‘eaioy “day “Wa ‘eal0y ‘UrISYseZeY ‘Ueplor (ueder ‘edjewleriA|ey| ‘day diwe|s|
‘UeJ| ‘BISOUOPU] ‘BIPU| {pUBDD| ‘AlRBUNH ‘e3UlND) ‘929315 ‘eueyD) ‘AUrWISE) ‘8161035 UOQEeD) ‘9durl4 ‘pue|uld
‘eidoiyig ‘noqif@ Srewuaq 1gndayyaaz)) ‘snidAD ‘eneold) “day ‘wag ‘obuo?) 'sojowod eulyd Bjiyd
‘peyD DligndsyuedLyy [ellusd) ‘epeued [uooswe)) ‘eleb|ng ‘eulhobazisaH pue elusog ‘uolundiuouod3binog
-wiaxN]-wnibjag ‘sniejag ‘uieiyeq ‘Uefleqazy ‘eLisny ‘eljeasny ‘eluswlly ‘eunusbly ‘elsb)y ‘eiueqy

9¢

LC

Gl

ol

S¢

9l

194

43

Jedsebepey

eAdn
euaqI]
0Y10597

eAUSDY

nessig -eauing

eaUIND)

eueyo
eiquen

uogeo

eidoiyi3
eallllg

eauIng |eLiolenby

‘doy qeJy 1dAB3

83



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Auew.as pue 1dAB3
wopbuly paun pue ‘Auewian ‘euiyd
elpu| pue “day gesy 1dAB3 [snudAD ‘euiyd

eDIISWY JO S31E1S Pa1IUN PUE ‘WOoPBUlY patun ‘Asyn] ‘elsiuny ‘eu
-1yD ‘uemie] 2l|gnday gely UBLIAS ‘PUBISZIMS ‘USPaMS ‘Uleds ‘edljy YInos ‘eluewlioy Heiep {jebniiod ‘spuej
-JI9YIaN ‘022010 ‘Snianei ‘[elA ‘eisAejey “day ‘eai0y (Ajel| ‘eipul ‘Auewllan) “day qely 1dABT leupuably

[ebn1Iod

eOLSWY
JO $311S PAUN PUB !PURLISZIMS (B UINOS ‘SNIILNE|A ‘AUBWISD) UojUN DWouod] Binoquisxn-wnibiag

wopbuly pajiun pue ‘epuebn
‘AN ‘eUIYD’UBMIB] [PUBIDZIMS ‘USPIMS ‘UledS ‘e|quas ‘UOIIRI9PaS URISSNY ‘BIURWOY ‘SpueIayiaN “doy
'8310Y) ‘eoleWel ‘AjB]| ‘AUBWLIDY) ‘9duRI4 pue|uld ‘eidolylg “day qely 1dABT ‘eulyD ‘euebing ‘elasny ‘elsbly

BISIUN]| PUR ‘pUBISZUMS ‘AuewiIaD) “day gely 1dABT ‘elsbly

WeN J31A PUB ‘pueazZIIMS ‘uleds
‘UOIIRISPS URISSNY ‘SPURIDYIDN ‘RISAB[RIN ‘AJ}| ‘AUBLLIDD) ‘9DURI {puUB|uUl4 ‘eqnD) “day ‘0buo) eulyd ‘elisny

SMORQUIIZ PUB WBN 13IA ‘BDSWY JO S21R1S PaljuN ‘WOoPDBUIY paMun ‘S31edudg gely paun jpuejiaz
-IMS ‘USPaMS ‘uleds ‘edliyy Yinos [ebniod ‘spueayia ‘snilneyy ‘ueder ‘Ajey| ‘lejssuopuy ‘ejpuy {Auewuian
‘9ouel ‘puejuld “day qely 1dAB3 HJewusq ‘egnd ‘eulyd ‘Uolun dlwouod3 binoquwiaxni-wnib|ag ‘eusby

USWISA pue LUeN 13IA ‘eDLISWY JO S31PIS PalluN ‘Sa1ediul] gely
pPaUN Rule N ‘AyIn] ‘eisiun] “day gely URLIAS {PURUISZUIMS ‘USPIMS ‘UepnS ‘uleds D1jgnday 3eAols ‘eiqias
‘lebauss ‘eluewOy ‘e1e {[ebN1I0d ‘PUB|Od ‘URISIed ‘UPWQ ‘SPUBISYIDN ‘0DD0I0 ‘eluelINe|A ‘eISAB[e| elu
-0pa2e|\ ‘eAQIT ‘Uouega] Aleany| “day ‘eai0y ‘Uueplor ‘Ajel| (bed| “day dlwe|s| ‘Uel| ‘elsauopuU| ‘elpul ‘/AlebunH

eauIno) ‘939310 ‘AuBuUISD) ‘eIquUIeD) [UOQRD) ‘9dUPl4 {pUB|UlS ‘BIUO]ST ‘eaUIND) [eliolenbl IopeAjes |3 “day
qely 1dAB3 Diignday uediuiwo Hiewua Dlgnday Yyoazd ‘enneosd eulyd (peyd Diignday uediy [eiauad)
‘uooJaUe) ‘0se4 eupng ‘ellebing ‘uoiun JIWOU0d3 BINOqWaXNT-WNIB|ag ‘Uluag ‘uleiyeg ‘elisny ‘euiusbly

amaequliz

pUE ‘Wopbuly pauuN ‘ASyINn] ‘elUBZUR] {PURHSZIMS USPIMS ‘pUB|IZEMS ‘BIIIJY YINOS ‘a1odebuls {jebauss
‘epuemy ‘ejuewioy ‘|ebn1iod ‘Uelsped ‘[edaN @nbiquiezoyy ‘ejueiinely Jedsebepely demny fday ‘ealoy|
‘e|SOUOPU| ‘Blpu| ‘eauING) ‘eUBYD) ‘AUBWUIDY) {UOQeS) '9dueld ‘puejuld D1|gnday ysaz) “day ‘0buo?) soiow

-0D) ‘eulyD ‘peyD ‘UooIsWeD) Ipuning ‘euemsiog ‘uojun dlwWouod3 binoguuaxn-wnibjag ‘uiuag 'sopegleg
eIS|uN| pue pue|isz

-1IMS ‘uleds ‘ejuewIoy 1R ‘0DD0IOIN ‘SNIIINBIA ‘BIUBILNE|A ‘BIUBNYIIT ‘UOURGST Alemny “gqnday ‘eaioy ‘Ajel|
‘eauino) ‘eueyn) ‘AurwWIaD) ‘ejquUUeD) UOOJaWIRY) [0Sk BUINING UOIUN DILUOU0DT Binoquiaxni-wnibjag ‘elab)y
RIS|UN| PUB {PURISZUMS |eBaUSS eI ‘SpueayIaN “day ‘wagd

'B3J0Y| ‘BaUIND ‘AUBWISD) ‘BIqUED) :uogeD) “day gely 1dABT SoJowoD) feulyd ‘peyd ‘UooISWED) ‘uluag ‘eusbly
9MQeq

-WlZ pue ‘eulyd ‘uemie] ‘spuepiayian ‘snine ‘eisAejely ‘eAgi (Ajey| ‘elpul ‘Auewan) fday gely 1dABT {jizeig

S¢

74

¥l

S¢

S/

oy

0¢

44

€l

0c¢

9S

6l

6l

4

eljewos
3U037 BIIRIS

$9||19Y24S

[ebauag

Ele/b)

-Ulld PUE 9WO| OES
epuemy

eLIRBIN

J90IN

eIgIWeN

anbiguwezop

0DD0IO

sniuNepy

elueILINe

lew

Imelep

84



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

“PIIOM JO 3531 = MOY :9JON

“$10¢ “eoryy ur adesspueT Juowaaidy Jusunsaau] uo £9AIng Y 92103

£00°L 969 LLE [0
wopbuly pa1un pue ‘epuebn ‘pue|iey] ‘eluezue] {PUBLISZIMS ‘USPaMS ‘1Y Yyinos ‘2iodebuls
'e10J3S |ebn1od ‘SpueiayiaN ‘@nbiquuiezol ‘Snialineiy ‘eisAe[el Inmelel ‘edlewer (Ajel| “day diue|s| ‘uel| ‘els
-9UOpU| ‘RIPU| ‘eUBYD) ‘AUBLLIDN) ‘@duRI4 1dABT BHjJewus Diignday Yaaz)) ‘eleold ‘eulyd ‘euemsiog ‘eisny 43 44 ol aMgeqully
PUBLISZIMS PUB 'SpUBIDYIDN ‘Al}|
‘eueyn ‘Auewilan) ‘@dueld ‘puejuld “day qely 1dAB3 ‘legnd ‘euiyd Uolun dIWOU0d] BINoquiaxn-wnib|og Ll 6 14 e|quiez
9MgeqUUIZ PUB ‘WOPHBULY Pa3IuN {PURHSZIMS ‘eI YINOS ‘eLSBIN ‘SpuBlayIaN ‘Alel|
‘Auewan) ‘aduel ‘eallig “day gely 1dAB3 Suewuaq ‘egnd ‘eulyd ‘uolun duouod3 binoquiaxn-wnibjag 9l Ll g epuebn
USWISA PUE ‘eDLISWY JO S9181S PatuUN ‘Wopbuly payun
‘S91eJlWg gely panun ‘Asxin| ‘060 day qely UBLIAS PUBSZIIMS {USPIMS ‘Uuepng ‘ujeds edly Yinos /|eba
-USS ‘elUBWIOY ‘Ir1eD) {|ebN1i0d {pue|Od UelSided ‘uew() BN ‘SPUBSYISN ‘0DD0J0| ‘eluBILINEIA ‘BB ‘I[BIN
‘eAQI ‘uoueqgaT emny| “day ‘eai0y| luepIor Ajel| “day DIwels| ‘Uel| fejssuopu| ‘Alebuni ‘esuing 929910 ‘Au
-ewIan) ‘9duel ‘pueul{ ‘eidoiylg “day gely 1dABT Hiewusq D1|gnday Yooz II0A|,P 310D “day ‘'0buo)) feu
-1y 9)1IyD ‘0se4 eupying ‘eliebing ‘uojun Jiwouod3 binoquisxn-wnib|ag ‘elisny ‘eunusbiy elsb)y ‘elueq|y 65 e i eisiun|
BISIUN| PUR {PUBISZUMS ‘AUBWISD) ‘UOIUN DIWou0d] Binoguwaxni-wnib|ag % ¢ | obo|
SMQEBQWIZ PUB ‘WOPDULY PaluN ASNINL ‘PUBHSZIIMS USPIMS ‘BDLJY YINOS ‘UBWQ 'SPUg)
-J19YIaN ‘sniiiney “day ‘eaioy ‘uepior ‘Ajey| ‘Auewan) (puejuld “day qely 1dAB3 sylewus eulyd ‘epeued) 61 Gl 1 ejuezue|
wopbury panun pue ‘eulyd ‘uemie] ‘snipuneiy ‘Auewllan) “day gesy 1dAB3 S 9 C pue|izems
USWISA PUB !S1eJ|LUT qely paun ‘ASxIn] ‘eisiun| “day gely UelAS {pueliazims ‘eluewloy Jeied ‘uewQ
'SpuUB|IaYIaN ‘0DD010| ‘BISAB[RIA ‘UOURGST HIeMNY ‘UBpIOf (Ajel| day DIUIe|S| ‘UBl| ‘eISSUOpU| ‘BIpu| AuBWISD)
‘9ouel4 ‘ejdojyig "day qely 1dABT ‘eulyD ‘eueb|Ng ‘Uuojun dlwouod3] Binogquuaxn-wnibjag ‘ulelyeg ‘elsbly L€ (o 9 uepng
0 0 0 uepns yinos

SMGBQUIIZ PUR (USWIBA ‘Wopbuly paaun ‘epuebn ‘Asxin] ‘eisiuny ‘ejuez

-UB| pPUBISZIMS ‘USPaMS ‘uleds ‘|ebauas ‘lepuemy ‘Uoelapa Ueissny ‘eiep ‘Aenbeied ‘spuepayia @nbiq

-WBZO\ ‘sniuneyy Ledsebepe|n eAqi] “day ‘ealoy ‘Ajel| |aeis| “day diwe|s| ‘Uel| ‘93915 ‘eurys) (AUBLIISD)

‘9duel ‘puejul{ ‘eidolyag ‘eauino [eriolenby AdAB3 Huewuaqg D1gnday yoazd legn) “day ‘wiaq ‘obuo?) ‘euiyd
BIYD ‘epeue)) ‘wejessnied 1unig :uojun JIWouod3 binoquusxn-wniblag ‘elisny ‘eunuabiy ‘ejobuy ‘elsb)y 3¢ 31 edIY YInog

sanJed eIy [R10] MOY— ey uedy-enu| !

85



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

sieak o
s1eak 0z
s1eak oz
SRV
SIeaA G|
sieak Q|
SIeaA G|
sieak Q|
LRI

SIeak ¢
SIek G|
SIeak G|
SIeaA Oz
sieak Q|
S1eak 0z
sieak Q|
sieak G|
sieak Q|
sieak Q|
sieak Q|
sieak oz
SIeRA G|
sieak oz
SEEI
sieak o
SRV
SIeaA G|

asnep [eAIAING

GL0C¢/0L/€lL
910¢/80/90
(110U Je3A |) duou
S10¢/60/0€
¢c0¢/90/51
£10¢/20/8¢
(®2110U Je3A |) auou
£10¢/20/8¢
0c0z/co/clL
910¢/50/1¢
910¢/€0/10
0¢0¢/co/S1
¥¢0¢/%0/10
S10¢/L0/L1
0¢0¢/60/0¢€
¥¢0¢/60/80
€¢0¢/¢0/10
120zZ/90/€1L
ceoe/LL/9e

910¢/60/1¢
(210U Jeaf |) auou

(2110U JeaA |) suou
9¢0¢/c0/S5¢
(92130U Jeak |) suou
(110U Je3A |) 3uou
1c0¢/90/¢€L
(910U JeaAk |) suou

uoneu
-1U1I3) 1531 |43 0j duljpeaq

910¢/¥0/€1
£102/80/90
paleuludIa) [aun
slLoz/el/le
ccoe/el/slL
£10¢/80/0€
paleululIa) [un
£10¢/80/0€
Lcoz/10/cL
£10¢/S0/1¢
£102/€0/10
0¢0¢/80/S1
SC0C/v0/10
910¢/10/L1
1 ¢0¢/60/0¢
G¢0¢/60/80
€¢0¢/80/10
ceoe/el/el
€coe/LL/9¢
£102/60/1¢
paleululal [aun
paleululal [aun
£20¢/20/S¢
paleululal [aun
paleuludIa) [un
ceoe/el/el
910¢/10/10

2|13UN A)pijeA JudLIn)

sleak 7
pa1eUIULISY [IUN
Pa1eUIWIS] [I3UN

1eak |

SEEY
SEEY
Pa1eUIWIS]Y [I3UN
=Y

SIeak G

SIeaA
pa1eUIULIS) U

SIeaA g
pa1eUIULIS) [lIUN

sleak 7

sieak Oz
SEEYY
SEEY
sieak QL
SEEY
SEEYY
pa1eUIWIS] [I3UN
pa1eUIULLS) [UN
pa1eUIWIS] [I3UN
pa1eUIULIS) [IUN
Pa1eUIWIS] [I3UN
SEEYY

poaleulwlal |laun

opouad [emauay

0L0¢/¥0/€L
£10¢/80/90
L661/11/8C
gLel/cl/le
ccoe/el/sl
£10¢/80/0€
S661/L0/81
£10¢/80/0¢
Lcoz/10/¢1
£10¢/S0/1¢
£10¢/€0/10
0¢0¢/80/S L
S¢0¢/¥0/10
900¢/10/L1
1 ¢0¢/60/0¢€
510¢/60/80
€¢0¢/80/10
¢00z/co/el
€00¢/11/9¢
£10¢/60/1¢C
¢10¢/S0/0€
010¢/90/L¢
£20¢/T0/S¢
S10¢/L0/SL
€10¢/10/8¢
¢00z/co/el
910¢/10/10

[faun Aypijen feniu|

000¢/¥0/€ L
£00¢/80/90
L861/11/8C
€/61/01/90
£00¢/CL/S1
£00¢/80/0€
G861/L0/81
£00¢/80/0¢
L10z/10/¢1
£00¢/S0/1¢
£00¢/€0/10
S00¢/80/51
S00¢/%0/10
9661/10/L1
100¢/60/0¢
500¢/60/80
800¢/80/10
661/20/€1
€661/11/9¢
£00¢/60/1¢
¢00¢/S0/0€
000¢/90/L¢
£00¢/C0/S5¢
S00¢/L0/S1
€00¢/10/8¢
661/20/€1
900¢/10/10

9210} 03ul A13u3

welssny pue ‘eipuj ‘euryd snid
S3113UN0Y dDJ0 YIIM S3LIIUNOI ULILIJY JO S313LIL] JUBWISIAUI [ei3dle|lg :8 Xauuy

PUBISZIMS
Auewlian)
wopbuly panun
PUBISZIIMS
SPUBSYISN
Binogwiaxn
Auewisn
wnibjag
eISSNY

Aey
Auewilan)
PUBISZIMS
USpams
ureds

‘day ‘ealoy
[ebn1iod
SpueayisN
Binoquiaxn
Aey

929910
Auewisn
Souel
puejul4
slewusdg
eulys
wnibjag

elisny

fy1ed 1330

PUBMSIOY
PUBMS1Og
uluag
uluag
ulusg
uluag
ulusg
uluag
ejobuy
ejobuy
ejobuy
euably
eLab|y
euab|y
elsb|yY
eLab|y
elsb|yY
eLaby
elab|y
eLab|y
elab|y
I\
eLab|y
IEI\Y]
euab|y
eLab|y
euab|y

Kyied uednyy

86



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

s1eak oz
SIeak ¢
sieak oz
sieak Q|
SIeak G
sieak ol
LRI
sieak oz
SEEI
sieak oz
SILRA G|
sieak oz
SR
sieak Q|
sieak oz
sieak 7|
paywiun
sieak Q|
SIeak ¢
SIeak Oz
sieak ol
SIea Oz
SIeak G|
SRV
sIeak oz
SRV
sieak Q|
sieak Q|
SIeak Oz
sieak ol

o9sne)) |eAIAINg

0¢0¢/80/¢L
£10¢/10/01L
(910U Jeak |) suou
G10¢/60/0¢
(910U JeaA |) suou
(910U Jeak |) suou
S10¢/0/%0
(9210U Jeak |) suou
910¢/c1/90
(9210U Jeak |) suou
£10¢/50/5¢
(910U Jeak |) suou
coe/v0/10
810¢/0/90
(210U Je3A |) auou
5102/60/0€
G10¢/c0/L0

1¢0z/S0/10
(210U Jeaf |) auou

(92110U JeaA |) suou
1¢0¢/S0/10
(92130U Jeak |) suou
610¢/20/10
€20c/€0/C!
(910U Jeaf |) suou
€¢0c/€0/C!
G10¢/90/S1
€C0¢/L0/¢L
8LoC/LL/Le
€C0¢/L0/¢L

«Uoneu
-1WI3} JS31Ie3 10} duljpea(

1c0¢/80/¢€1
810¢/10/01
paleuluLIa) [un
Sloc/el/Le
paleululIR) [un
paleuludlal [nun
§10¢/L0/70
paleuludlal [nun
£102/50/90
paleululla) [nun
L10¢/1L/S¢C
paleuludlal [aun
€¢0e/v0/10
610¢/%#70/90
paleululal aun
gloc/el/le
§10¢/50/L0
Lc0T/11/10
paleuludlal [aun
paleululal [aun
Lcoc/LL/10
paleululal [aun
610¢/80/10
€c0e/60/¢CL
pajleuludla) [aun
€c0e/60/¢L
G10¢/60/G1
¥c0¢/10/¢€L
6L0Z/LL/1C
¥c0¢/10/€L

wol13un A}pi[ea Jua.n)

SEEY

SIPak
Pa1eUIWIS]Y [I3UN
1eak |
Pa1eUIWISY [I3UN
pa1eUIWIS] [I3UN
1eak |
pa1eUIWIS] [I3UN
SIeaA G
Pa1eUIWIS] [I3UN
SEEYY
Pa1eUIWIS] [I3UN
SEEVY
SEEY
pa1eulWwIR] [1IUN
Ieak |

1eak |

SEEYY
pa1eUIWIS] [I3UN
pa1eUIULLIS) [UN
SEEY
pa1eUIULLIS) [IUN
SEEY
SEEYY
Pa1eUIWIS] [I3UN
SIeak Q|

1eak |

SEEY
Pa1eUIWIS]Y [I3UN

SV

pouad emauay

1 c0z/80/¢€1
€10¢/10/01
LL61/01/71
L96l/CL/LE
6/61/90/11
6L61/L1/€C
€861/L0/%0
8/61/10/1¢
¢00¢/50/90
100z/01/%0
£00¢/11/S¢
€00¢/CL/S1
€00¢/¥0/10
666 1/70/90
S661/90/L0
ro6l/CL/LE
£961/50/L0
l661/L1/10
¥10¢/10/%0
€Lol/LL/1C
L661/LL/10
000¢/60/71
610¢/80/10
€00¢/60/C1
L661/C1/60
€00¢/60/C1
6/61/60/S1
¥10¢/10/€L
610¢/LL/1¢C
¥10¢/10/€L

L 10/80/€L
€00¢/10/01
L961/01/%1
L961/0L/1€
6961/90/11
6961/L1/€C
€L61/L0/%0
8961/10/1¢
661/50/90
L661/01/%0
661/11/5¢C
€66l/ClL/Sl
€661/70/10
686 1/70/90
G861/90/L0
796 1/%0/90
9961/50/L0
1861/11/10
¥00¢/10/%0
€9%6lL/L1/1C
1861/LL/10
0661/60/71
600¢/80/10
€661/60/C1
£861/C1/60
€661/60/C1
6961/60/S 1
700¢/10/€1
600¢/L1/1¢C
¥00¢/10/€ L

210§ ojui A13ug

‘day ‘ealoy)
Aey
Auewisn
PUBISZIMS
Aey
Auewisn)
PUBISZIMS
Auewisn)
PUBISZIMS
[ebniiod
SpueayisN
Auewisn
eLIsNy
S91E1S PalUN
wopbury pauun
PUBLISZIMS
SpueayisN
Binoguusxn
Aey
Auewisn
wnibjag
wopbury paxun
SpuelayYIBN
Binoquiaxn
Auewsn
wnib|ag
PUBISZIMS
Binogwiaxn
Auewisn

wnibjeg

fy1ed 1330

‘day ‘obuo)
‘day ‘obuo>)
‘day ‘obuo)
peyd

peyd

peyd
Jljgnday uedLy [BJ3USD)
2l|gnday UedLY [esuD)
opIaA 2deD
apiap 2ded)
9pIaA 2deD)
Spiap 2ded
spiap 2ded)
uooJauwed)
uooJauwled)
uooJawed)
uooJauwied)
uooJawed)
uooJauwled)
uooJauwed)
uooJauwed)
puning
puning
puning
puning
puning
ose4 eupjing
ose4 euping
ose4 eupjing

ose eupjing

Ky1ed uednyy

87



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

SIeaA G|
SRV
sieak Q|
sieak oz
SIeak Oz
parwiiun
sieak Oz
sieak ol
SEEI
sieak ol
SILRA G|
sieak Q|
SR
SIeaA G|
LRI
sIeak G
sieak ol
SIeaA G|
sieak ol
LRI
sieak ol
SIea Oz
SIeak G|
SRV
sieak ol
parwiun
SIeaA G|
sieak Q|
SIeak Oz
sieak ol

o9sne)) |eAIAINg

€€0¢/S0/10
(22110U 122k |) suou

910¢/80/1¢
(910U Jeak |) suou
geoe/Ll/ee
#¢0¢/01/10
¥¢0¢/20/50
(9210U Jeak |) suou
€20¢/90/%0
(9210U Jeak |) suou
(920U Je3A |) suou

Lcoe/10/v¢
(92110U Je3A |) suou

910¢/60/50
(210U Je3A |) auou
SlLoc/el/LL
910¢/10/10
(92130U 1A |) SUOU
¥7¢0¢/€0/10
910¢/10/10
910¢/cL/0L
120Z/90/S1L
(22130U JeaA |) suou
SL0¢/1€/60
G10¢/80/¢0

510¢/90/80
(910U Jeaf |) suou

(910U Jeak |) suou
(910U JeaAk |) suou

510¢/60/0€

cuoneu

-1WI3} JS31Ie3 10} duljpea(

#€0¢/S0/10
paleujulal iun
£10¢/80/1¢
paleu|ulal iun
0/ L/
Sc0c/0L/10
5¢0¢/c0/50
paleulual jun
¥¢0¢/90/%0
paleululal jun
pa1eululIS] [13un
e0e/S0/ve
paleululial |1un
£10¢/60/S0
paleululial |iun
910¢/S0/1L
£10¢/10/10
paleululal jun
Sc0¢/€0/10
£10¢/10/10
£10¢/90/01
¢20¢/90/S1
paleululial jiun
SlLoe/el/Le
SLO¢/LL/€0
510¢/60/80
paleuluial jun
paleululal iun
paleululial jun

SLoc/el/Le

wol13un A}pi[ea Jua.n)

sieak Oz
pa1euIWIS] [IIUN
SEEYY
pa1eUIWIS] [I3UN
Pa1eUIWISY [I3UN
SV
pa1eUIWLIS) [UN
pa1eUIWIS] [I3UN
SEEYY
Pa1eUIWIS] [I3UN
pa1eUIULIS) [IUN
SEEY
pa1euIWIR] [IIUN
Pa1eUIWIS]Y [I3UN
pa1eulWwIR] [1IUN
sleak 7

SEEY
Pa1RUIWIS]Y [I3UN
L=V
SEEYY

sleak 7
pa1eUIULLIS) [IUN
Pa1eUIWIS] [I3UN
1eak |

1eak |

1eak |
Pa1eUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
Pa1eUIWIS]Y [I3UN

1eak |

pouad emauay

710¢/S0/10
oloc/LL/ee
£00¢/80/1¢
S00¢/#0/90
¥coT/LL/ce
G861/0L/10
§¢0¢/c0/50
0L0¢/0L/6¢
¥00¢/90/%0
900¢/¥0/10
¢loe/1L/eo
¢10¢/S0/v¢
¢l0¢/v0/6¢
£10¢/60/S0
6661/,0/8¢C
8/61/50/11
£861/10/10
1861/L0/CC
G861/€0/10
£861/10/10
L L0Z/90/01
¢e0z/90/51
£00¢/01/60
€9%l/cl/le
L961/11/€0
£961/60/80
8/61/90/01
700¢/80/€ L
000¢/11/60
ro6l/CL/LE

7661/50/10
000¢/LL/cc
£661/80/1¢
S661/%0/90
600¢/1L1/CC
G/61/0L/10
S00¢/¢0/50
000¢/01/6¢
766 1/90/%0
966 1/70/10
L661/11/€0
¢00¢/S0/v¢
¢00¢/%0/6¢
¢00¢/60/50
6861/,0/8¢C
€L61/50/01
LL61/10/10
L/61/L0/CC
G/61/€0/10
LL61/10/10
1L002/90/01
¢102/90/51
L661/01/60
96lL/L1L/8L
99%61/11/€0
9961/60/80
8961/90/01
¥661/80/¢ L
0661/11/60
96 1/L0/11

210§ ojui A13ug

Aley|

elpuj

AKiebuny
EREES)
Auewisn
aoUel

puejuly
ylewusdg
dgnday yoez)
eulyd

epeued)
wnibjag
eLIsNy
eljesasny

S91E1S PalUN
PUBLISZIMS
Binogwiaxn
Auewsn
aouel
wnibjag
PUBISZIMS
Souel
wopbuly panun
PUBISZIMS
USpPaMs
SpueayisN
Auewisn
S91E1G PauUN
wopbury panun

pURRZIMS

fy1ed 1330

‘doy qeJy 1dAB3
‘doy qely 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3

‘day "wa ‘obuo)
‘day ‘waQ ‘'obuo)
‘day "'wa ‘obuo)
‘day ‘we(Q ‘'obuo)
‘day "wa( ‘obuo)
‘day ‘ws( ‘'obuo)

1nogifg

1nogifg
SUI0A|,P 210D
SUI0A|,P 210D
SUI0A|,P 210D
3JIOA|,P 210D
SIIOAL,P 930D
‘day ‘obuo>)
‘day ‘obuo)
‘day ‘obuo>)

Ky1ed uednyy

88



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

sieak Q|
SIeak 07
SIeaA G|
sieak G|

SIeak G
sieak ol
SIeak G|
sieak oz
sieak Oz
sieak ol
SEEI
sieak Q|

sieak g

sieak g
sieak oz
LRI
sieak ol
sieak Q|
sieak ol
SIeak Oz
sieak ol
SEEI
sieak Q|
SRV
sieak ol
SRV
SIeaA G|
sieak Q|
LRI
sieak ol

o9sne)) |eAIAINg

£10¢/¢1/L0
¥¢0¢/01/10
(110U Je3A |) auou
0¢0¢/10/10
(910U JeaA |) suou
(910U Jeak |) suou
S10¢/S0/%0
€¢0¢/80/L0
£10¢/50/€0
(9210U Jeak |) suou
(920U Je3A |) suou
(910U Jeak |) suou
8L0¢/L0/7L
(910U Jeak |) suou
(210U Je3A |) auou
(910U Je3A |) suou
(110U Je3A |) 3uou
(92130U 1A |) SUOU
leog/el/st
(92110U JeaA |) suou
§10¢/01/9¢
610¢/¢0/L0
610¢/10/10
(910U Jeak |) suou
6l0¢/cl/ec
£102/10/L1L
£10¢/€0/10
Lc0c/10/ve
910¢/50/5¢
£10¢/10/7L

cuoneu

-1WI3} JS31Ie3 10} duljpea(

810¢/cl/L0
G10¢/01L/10
paleuluLIa) [un
0¢0¢/L0/10
paleululIR) [un
paleuludlal [nun
910¢/S0/%0
¥¢0¢/80/L0
£202/S0/€0
paleululla) [nun
paleululal |un
paleuludlal [aun
810¢/L0/71
paleululIa) [aun
paleululal aun
paleululIa) [un
paleuludlal [un
paleululIa) [un
¢coe/so/S1
paleululal [aun
910¢/%#70/9¢
0¢0z/20/L0
0¢0¢/10/10
paleululal [aun
0coc/el/ee
8L0¢/10/L1
8¢0¢/€0/10
¢c0e/S0/ve
£102/50/S¢
810¢/10/Y1

wol13un A}pi[ea Jua.n)

SIeak g
pa1euIWIS] [IIUN
Pa1eUIWIS]Y [I3UN

SEEY
Pa1eUIWISY [I3UN
pa1eUIWIS] [I3UN
pa1eUIWLIS) [UN
pa1eUIWIS] [I3UN
pa1eUIULIS) [UN
Pa1eUIWIS] [I3UN
pa1eUIULIS) [IUN
Pa1eUIWIS] [I3UN

SIeak
Pa1eUIWIS]Y [I3UN
pa1eulWwIR] [1IUN
Pa1eUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
Pa1RUIWIS]Y [I3UN

sleak 7
pa1eUIULLIS) [UN

sleak 7

SEEYY

SIeaA g
pa1eUIULISY [IUN

SIeak g

SIeak Q|

sieak G|

SEEY

SEEYY

SV

pouad emauay

800¢/CL/L0
S¢0C/0L/10
510¢/90/90
0¢0¢/L0/10
£00¢/50/80
¥10¢/€0/Cc
910¢/S0/%0
¥¢0¢/80/L0
£20C/S0/€0
G10¢/80/1¢
010¢/50/10
Slo¢/LL/1o
€10¢/L0/vL
€Loc/LL/ee
€661/60/€C
¢00¢/90/L¢
9861/¢0/¢C
cloe/Lo/le
¢c0e/s0/51
6661/10/6¢C
700¢/¥0/9¢
010¢/¢0/L0
010¢/10/10
010¢/90/¢!
0Locsel/ee
800¢/10/L1
€10¢/€0/10
¢10¢/S0/v¢
£00¢/50/S¢
8361/10/71

8661/C1/L0
S00¢/0L/10
000¢/90/90
S00¢/L0/10
£661/50/80
¥00¢/€0/¢CC
900¢/S0/%0
700¢/80/L0
£00¢/S0/€0
S00¢/80/1¢
000¢/50/10
S00¢/LL/1L0
€00¢/L0/vL
€0oc/LL/ce
€861/60/€C
661/90/LC
9/61/20/¥¢C
¢00¢/L0/1€
¢10¢/S0/51
6/61/10/6¢C
766 1/¥0/9¢
000¢/2¢0/L0
000¢/10/10
000¢/90/¢!
000c¢/cl/ec
8661/10/L1
8661/€0/10
¢00¢/S0/v¢
£661/50/S¢
8/61/10/71

210§ ojui A13ug

PUBLISZIMS
USpams
uoneISpa Uelssny
SpueayisN

Aey

|oelSs|

Auewisn

aouel

puejuly

ylewusdg

eulyd

eLsny

Aey|

uleds

aouel

S91E1S PaUUN
wopbury pauun
Ayuny
PUBISZIMS
Uspams

uleds

BIUSAOIS

dljgnday Henols
uoleIspa Uelssny
[ebn1iod

pue|od
SPUBSYISN
Binogwiaxn

‘day ‘ealoy)

ueder

fy1ed 1330

eidoiyi3
eidojyyg
eidoiyi3
eidojyyg
eidoiyi3
eidojyyg
eidoiyig
eidojyyg
eidoiyig
eidoiyi3
eidolyi3
eidoiyi3

LN

eaUuIND) |eliolenby
eauINo |elolenby
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘day gely 1dA63
‘doy qeJy 1dAB3
‘doy qely 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3
‘doy qeJy 1dAB3

Ky1ed uednyy

89



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

sieak Q|
SRV
sieak Q|
sieak oz
SIeaA G|
sieak oz
SIeak G|
sieak oz
sieak Oz
sieak ol
pawiun
SIeak
SILRA G|
sieak oz
sieak G|
sIeak G
sieak oz
SIeaA G|
sieak ol
SIeA G|
sieak ol
SEEI
sieak Q|
sieak G|
sieak ol
SRV
sieak Q|
SIeak ¢
SIeak Oz
sieak ol

o9sne)) |eAIAINg

910¢/C1/30
30110U JeaA |) suou

920U JeaA |) suou

(
(
(910U Jeak |) suou
(910U JeaA |) suou
A

92110U Jeak |) suou
¥¢0¢/50/L0
(92110U Je3A |) 2UoU
(920U Je3aA |) suou
810¢/L0/01L

sloc/el/LL
auou

(92110U Je3A |) suou
(910U Jeak |) suou
GL0¢/1e/60
(92110U Jeak |) suou
(110U Je3A |) 3uou
(92130U 1A |) SUOU
L10¢/CL/9L
(92110U JeaA |) suou
(@2110U Je3A |) Buou
(92130U Jeak |) suou
G10¢/60/0¢
Lc0c/01/10
G10¢/L0/81
S10¢/90/C1
¥¢0¢/50/8¢
G10¢/L0/L0
910¢/L0/%0
¥¢0¢/50/8¢

cuoneu

-1WI3} JS31Ie3 10} duljpea(

£10¢/¢1/80
pa1eUIWIS] [IIUN
Pa1eUIWIS] [I3UN
Pa1eUWIS] [I3UN
Pa1RUIWID] [I3UN
Pa1eUWIS] [IIUN
§¢0¢/S0/L0
Pa1RUIWIS]Y [I3UN
pa1eUIUIS) [I3UN
610¢/L0/01
610¢/90/1 1L
¥710¢/80/%0
paleululial |1un
Pa1RUIWIS]Y [I3UN
SlLoc/el/le
P91RUIWID]Y [I3UN
Pa1eUlWIS] [IIUN
Pa1RUIWID]Y [I3UN
810¢/90/91
Pa1eUILLISY [UN
Pa1eU|WIS] [[IUN
Pa1eUIULISY [UN
910¢/€0/0¢
c0e/v0/10
G10¢/0L/81
Sloc/el/el
5¢0¢/50/8¢
910¢/L0/L0
£10¢/L0/%0
5¢0¢/50/8¢

wol13un A}pi[ea Jua.n)

SEEY
pa1euIWIS] [IIUN
Pa1eUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
Pa1eUIWISY [I3UN
pa1eUIWIS] [I3UN
pa1eUIWLIS) [UN
pa1eUIWIS] [I3UN
pa1eUIULIS) [UN
Pa1eUIWIS] [I3UN

SIeak G

SIeaA g
pa1euIWIR] [IIUN
Pa1eUIWIS]Y [I3UN
1eak |
Pa1eUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
Pa1RUIWIS]Y [I3UN
SIeaA G
pa1eUIULLIS) [UN
pa1eUIWIS] [I3UN
pa1eUIULLIS) [IUN
sleak 7

SEEYY

1eak |

Sleaf 7

SEEY
pa1eUIWIS] [I3UN
Pa1eUIWIS]Y [I3UN

SV

wopouad [emausy

£10¢/C1/80
¥10¢/10/10
p=aleulwial |laun
LL61/0L/CC
c661/10/CC
le61/c0/81
§¢0¢/S0/L0
S661/80/L1
600¢/60/€1
610¢/£0/01
¥861/90/11
600¢/80/%0
0l0z/CL/L0
900¢/%0/80
€96L/CL/1E
6961/20/0¢C
G/6l/€0/¢EL
100¢/01/S5¢
€00¢/90/91
800¢/L1/€C
S00¢/10/90
Looc/LL/ce
700¢/€0/0€
¢eoe/v0/10
€L61/01/81
LLoesel/el
§10¢/50/8¢
910¢/L0/L0
£10¢/L0/%0
G10¢/50/8¢

£00¢/C1/80
¥00¢/10/10
7961/60/C¢C
£961/01/¢C
86l/10/CC
1861/¢0/81
010¢/S0/L0
G861/80/L1
6661/60/€1
600¢/£0/01
6/61/90/11
666 1/80/70
000z/¢1/L0
966 1/70/80
€961/L0/6C
¥961/20/0¢C
G961/€0/¢€!L
1661/01/S¢C
€661/90/91
8661/11/€C
S661/10/90
Le6l/LL/Cc
766 1/€0/0€
£00¢/¥0/10
CL61/01/81
Looz/cl/el
500¢/50/8¢
900¢/L0/L0
£00¢/L0/%0
S00¢/S0/8¢

210§ ojui A13ug

wnibjag

eLIsNy
PUBIDZIMS
Auewiian)
douel
wopbuly pajun
PUBISZIMS
Auewisn)
wopbuly panun
PUBDZIMS
SpueayisN
Aey

Auewiian)
[ebn1iod
PUBISZIMS

Aey

Aueuwl1an)
wopbury pauun
PUBSZIIMS
Auewisn
slewusg

eUlYD
PUBIDZIMS
SpueayisN
PUBIDZIMS
uleds
Hinoquiaxn
Aey|

Auewisn

wnibjeg

fy1ed 1330

eAdn
eAqIT
elsq
el=sqi
el=q
0Y10537
0Y10597
0Y10537
eAUDY
eAUSDY
eAUDY
eAUSY|
eAUDY
nessig-eauino
eauino
eauIND
eauino
eueyo
eueyo
pURYD)
eueyo
pURYD)
elquies
elquies
uogen
uogen
uogen
uogen
uogen
uogen

Ky1ed uednyy

90



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

s1eak oz
SRV
sieak Q|
sieak Q|
SIeak Oz
sieak oz
LRI
sieak ol

sleak 9
sieak ol
SIeaA Oz
sieak Q|
SILRA G|
sieak Q|
sieak G|
LRI
sieak ol
sieak Q|
sieak oz
SIeA G|
sieak ol
SEEI
sieak Q|
SRV
sieak ol
SRV
sieak Q|

SIeak ¢
SIeak Oz
sieak oz

o9sne)) |eAIAINg

£¢0¢/S0/60
810¢/10/€0

610¢/10/91
(22110U 23k |) suou

(110U Je3A |) suou
£20C/0L/LL
(910U JeaA |) suou
610¢/10/91
S10¢/20/8¢
G10¢/L0/cc
(920U Je3A |) suou
510¢/60/80
610¢/60/10
(910U Jeak |) suou
¢¢0¢/S0/10
5102/60/0€
G10¢/e0/eC

£102/11/6C
(210U Jeaf |) auou

(92110U JeaA |) suou
910¢/90/10
L102/11/6¢
§10¢/01/8¢
810¢/80/10
¥¢0c/01/S 1
¥¢0¢/90/61
910¢/¢1/80

(910U Jeak |) suou
610¢/L0/7L

(910U Jeak |) suou

cuoneu

-1WI3} JS31Ie3 10} duljpea(

€¢0¢/50/60
6102/10/€0
0¢0c/10/91
paleululal [aun
paleululIR) [un
8¢0C/0L/L1
paleululal |aun
0¢0c/10/91
G10¢/50/0€
910¢/L0/¢c
paleululal |un
S10¢/¢1/80
0¢0z/€0/10
paleululIa) [aun
ccoe/LL/10
gloc/el/le
G10¢/90/€C
8L0¢/L1/6C
paleuludlal [aun
SL0T/¥0/L1
£10¢/90/10
8L0¢/LL/6C
910¢/%70/8¢
610¢/80/10
Sc0/01/S1
SC0C/90/61
£10¢/C1/80
¥¢0¢/0¢/01

0¢0z/L0/71
paleululal [nun

wol13un A}pi[ea Jua.n)

Pa1eUIWIS] [I3UN
SIPak

SEEYY
pa1eUIWIS] [I3UN
Pa1eUIWISY [I3UN
pa1eUIWIS] [I3UN
pa1eUIWLIS) [UN
SEEY

1eak |
Pa1eUIWIS] [I3UN
pa1eUIULIS) [IUN
sleak 7

SEEVY
Pa1eUIWIS]Y [I3UN
SEEY

Ieak |

1eak |

SEEYY
pa1eUIWIS] [I3UN
pa1eUIULLIS) [UN
pa1eUIWIS] [I3UN
SEEYY

sleak 7
pa1eUIULISY [IUN
SIeak g

SIeak Q|
SEEY
SEEY
Pa1eUIWIS]Y [I3UN

paleulwlal |aun

wopouad [emausy

€¢0¢/50/60
600¢/10/€0
0¢0¢/10/91
010¢/90/0¢
€861/80//LC
8¢0¢/0L/LL
£00¢/90/80
0¢0¢/10/91
6/61/50/0¢€
910¢/L0/Cc
966 1/+0/9¢
€861/C1/80
0¢0¢/€0/10
0661/50/91
ccoe/LL/10
9% L/Cl/LE
8961/90/€¢C
810¢/1L1/6¢
9/61/€0/1¢C
SLOT/¥0/L1
£10¢/90/10
810¢/L1/6¢
710¢/¥0/8¢
610¢/80/10
SC0c/0L/S1
§10¢/90/61
£10¢/C1/80
¥10¢/01/0¢
020¢/L0/71
910¢/10/6¢

800¢/50/60
6661/10/€0
010¢/10/91
000¢/90/0¢
€L61/80/LC
800¢/0L/LL
£661/90/80
010¢/10/91
8/61/50/0¢€
900¢/L0/1¢C
986 1/t0/9¢
8/61/C1/80
S00¢/€0/10
0861/50/91
£00¢/11/10
9961/€0/1¢
£961/90/€C
800¢/11/6¢
996 1/€0/1¢
S00¢/¥0/LL
£00¢/90/10
800¢/11/6¢
700¢/¥0/8¢
600¢/80/10
0L0c/0L/SL
S00¢/90/61
£00¢/C1/80
¥00¢/01/0¢
010¢/L0/¥71
900¢/10/6¢

210§ ojui A13ug

‘day ‘ealoy)
[ebniiod
Hinoquiaxn
elpuj
Auewisn
puejul4
eulys
wnibjag
PUBISZIMS
‘day ‘ealoy
Auewilan)
PUBISZIMS
spueayiaN
Auewisn
SpuejiayiaN
PUBLISZIMS
USpPaMs
Binoguusxn
Auewisn
douel
eulys
wnibjag
PUBISZIMS
uredg
uolelapa ueissny
[ebniiod
Hinoquiaxn
Aey|
Auewisn

Jduel

fy1ed 1330

sniuney
sniunew
sniuney
sniuney
sniuney
sniunew
sniuney
sniuney
ejuellnepy
e|uelLINey
ejuellnepy
e

=

e

IMeleN
Jedsebepely
Jedsebepe|y
Jedsebepely
Jedsebepe|y
Jedsebepely
Jedsebepely
Jedsebepely
eAdn

eAqn

eAdn

eAqIT

eAdn

eAdn

eAdn

eAdn

Ky1ed uednyy

91



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

SIeaA G|
SRV
sieak Q|
sieak Q|
LRI
sieak ol
LRI
sieak ol
SEEI
sieak oz
SR
SIeak G|
SR
sieak Q|
LRI
LRI
sieak ol
sieak Q|
sieak ol
LRI
SIeak G|
SIeA G|
sieak Q|
SRV
sieak ol
SRV
sieak Q|
sieak G|
SIeaA G|
sieak oz

o9sne)) |eAIAINg

1c02/60/S1

0¢0¢/L0/90
(910U Jeak |) suou

(910U Jeak |) suou
610¢/€0/10
(910U Jeak |) suou
(910U JeaA |) suou
€coe/LL/0g
SL0z/10/21
£10¢/90/91
910¢/0l/€l
G10¢/50/80
(92110U Je3A |) suou
£10¢/10/60
£10¢/10/L¢C
leoz/LL/6e
610¢/%0/9¢
(92130U 1A |) SUOU
610¢/80/€0
610¢/C1/8¢
£L10¢/v0/C1
(92130U Jeak |) suou
¢¢0¢/60/90
¢c0¢/L0/0¢
610¢/50/L¢C

Leoe/LL/6e
(910U Jeaf |) suou

(910U Jeak |) suou
(910U JeaAk |) suou

¥¢0¢/90/10

cuoneu

-1WI3} JS31Ie3 10} duljpea(

¢c0e/60/S1
1¢0¢/£0/90
Pa1eUIWIS] [I3UN
Pa1eUWIS] [I3UN
610¢/60/10
Pa1eUWIS] [IIUN
pa1eUIULIS) [IIUN
¥¢0¢/S0/0¢
SL0C/v0/ClL
8¢0¢/90/91
£102/¥0/€L
910¢/50//80
paleululial |1un
610¢/,0/60
810¢/L0/LC
¢c0¢/50/6¢
0¢0¢/v0/9¢
Pa1RUIWID]Y [I3UN
0¢0¢/c0/€0
0¢0¢/90/8¢
810¢/t0/¢CL
Pa1eUIULISY [UN
€¢0¢/€0/90
€¢0¢/10/0¢
610¢/LL/LC
¢c0¢/S0/6¢
Pa1RUIWIS] [I3UN
pa1eUWIS] [IIUN
Pa1RUIWIS] [I3UN

5¢0¢/90/10

wol13un A}pi[ea Jua.n)

Pa1eUIWIS] [I3UN
pa1euIWIS] [IIUN
Pa1eUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
SEEYY
pa1eUIWIS] [I3UN
pa1eUIWLIS) [UN
SEEY

sleafk 7
Pa1eUIWIS] [I3UN
Sleaf 7

sIeak G|
pa1euIWIR] [IIUN
SEEY
SEEY

sieak Q|
SEEY
Pa1RUIWIS]Y [I3UN
L=V
SEEYY
pa1eUIWIS] [I3UN
pa1eUIULLIS) [IUN
SEEY
SEEYY
SEEY

SIeak Q|
Pa1eUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
Pa1eUIWIS]Y [I3UN

paleulwlal |aun

wopouad [emausy

¢c0e/60/51
1¢0¢/£0/90
Sloc/e0/1le
cL0c/clL/0g
610¢/60/10
100¢/50/6¢
cLoz/comvl
710¢/S0/0€
L00C/¥0/¢C1
8¢0¢/90/91
Slo¢/v0o/elL
910¢/50/80
S00¢/€0/¢e
600¢/£0/60
8861/L0/L¢C
¢10¢/50/6¢
010¢/¥0/9¢
L 10¢/c0/ce
010¢/c0/€0
010¢/90/8¢
81L0¢/¥0/CL
¥10¢/50/0¢€
€10¢/¥0/90
€10¢/10/0¢
600¢/LL/LC
¢10¢/50/6¢
S00¢/L0/10
9661/01/€L
010¢/v0/1¢
G¢0¢/90/10

£00¢/60/S1
900¢/£0/90
500¢/60/1¢
¢00¢/cl/0g
600¢/60/10
1661/50/6¢C
¢00z/co/vL
700¢/S0/0€
L661/70/C1
800¢/90/91
S00¢/¥0/¢€L
100¢/S0/80
S661/€0/CC
6661/,0/60
8L61/L0/LC
¢00¢/50/6¢
000¢/¥0/9¢
100¢/c0/cc
000¢/¢0/€0
000¢/90/8¢
800¢/¥0/C!
6661/50/0¢
€00¢/#0/90
€00¢/10/0€
6661/L1/LC
¢00¢/50/6¢
S661/L0/10
9861/01/¢€L
000¢/+0/1¢C
S00¢/90/10

210§ ojui A13ug

Auewisn
aouel

puejul4
ylewusdg
wnibjog

S91E1G PauUN
wopbuly paxun
ASyIn|
PUBISZIMS
USPaMS

uleds

‘day ‘ealoy)
[ebniiod
pue|od
SpueayisN
Binoquiaxn
Aey

elpul

Klebuny
EREE]S)
Auewisn
Souel

puejul4
dljgnday yoez)
eulys

wnib|ag
LISy
wopbuy paiun
PUBISZIMS

Uapams

fy1ed 1330

anbiquiezol
anbiquiezopy
anbiquiezoy
anbiquiezopy
anbiquezopy
0DD0I0
02D0I0
0DD0I0
02D0I0
0DD0I0
02D0I0A
0DD0I0
0DD0I0
0DD0I0
0DD0I0
0DD0IO
0DD0I0
0DD0IO
0DD0I0
02D0I0
02D0I0
022010
0DD0I0
0DD0I0A
0DD0I0
0DD0I0A
0DD0I0
SNINe|
sniuney

snnuney

Ky1ed uednyy

92



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

SIeak G
SIeak 07

SIeak g
sieak G|
LRI
sieak G|
LRI
sieak G|
SIek G|

SIeak
SILRA G|
SIeak G|
SILRA G|

SIeak g
sieak oz
LRI
sieak ol
SIeaA G|
sieak oz
SIeak Oz
SIeak G|
SEEI
sieak Q|
s1eak 0z
sIeak oz
SIeak 07
sieak Q|
sieak G|
LRI

SIeak ¢

o9sne)) |eAIAINg

G10¢/c0/10
(22110U 122k |) suou

S10¢/C0/10
(910U Jeak |) suou
(910U JeaA |) suou
(910U Jeak |) suou
Gl0¢/L0/61
(9210U Jeak |) suou
(920U Je3aA |) suou
610¢/80/CC
910¢/60/0C
(910U Jeak |) suou
1 ¢0¢/€0/0C
§10¢/60/0¢
(210U Je3A |) auou
SlLoz/cl/9c
SL0¢/cL/8c
610¢/%0/10
(@2110U Je3A |) Suou
§10¢/C0/9¢
7¢0¢/S0/1¢

£10¢/60/10
(210U Je3A |) suou

(910U Jeak |) suou
€¢0¢/co/LL
9¢0¢/LL/10

£10¢/0/1¢€
610¢/€0/10
6102/€0/10
L10¢/LL/LL

«Uoneu
-1WI3} JS31Ie3 10} duljpea(

G10¢/80/10
paleululal [aun
G10¢/80/10
paleululal [aun
paleululIR) [un
paleuludlal [nun
910¢/10/61
paleuludlal [nun
paleululal |un
0¢0¢/80/¢c
£10¢/60/0¢
paleuludlal [aun
€c0e/e0/0¢
Slog/el/Le
paleululal aun
910¢/¥0/9¢
910¢/90/8¢
6102/01/10
paleuludlal [aun
910¢/20/9¢
§¢0e/S0/1¢
810¢/60/10
G10¢/€0/€0
paleululal [aun
¥¢0¢/c0/L1
£20Z/LL/10
8l0¢/0L/LE
610¢/60/10
6102/60/10
8L0¢/LL/LL

wol13un A}pi[ea Jua.n)

SIeak g
pa1euIWIS] [IIUN
SIeaA g
pa1eUIWIS] [I3UN
Pa1eUIWISY [I3UN
pa1eUIWIS] [I3UN
pa1eUIWLIS) [UN
pa1eUIWIS] [I3UN
pa1eUIULIS) [UN
SIeaA g
pa1eUIULIS) [IUN
Pa1eUIWIS] [I3UN
pa1euIWIR] [IIUN
1eak |
pa1eulWwIR] [1IUN
sleak 7

sleak 7

SEEYY
pa1eUIWIS] [I3UN
pa1eUIULLIS) [UN
pa1eUIWIS] [I3UN
pa1eUIULLIS) [IUN
Pa1eUIWIS] [I3UN
pa1eUIULISY [IUN
Pa1eUIWIS] [I3UN
pa1euIWIS] [IIUN
SEEY
SEEY
SEEYY

SIeaA

wopouad [emausy

0661/80/10
6/61/20/8¢
0661/80/10
000¢/cL/LL
€10¢/¥0/10
910¢/clL/10
910¢/10/61
600¢/¢0/10
¥00¢/20/10
§10¢/80/ce
£102/60/0¢
100¢/80/61
¢e0e/€0/0¢
€9%6L/CL/LE
9/61/10/01
010¢/+0/9¢
¥10¢/90/8¢
610¢/01L/10
L00¢/CL/1C
910¢/20/9¢
Ge0e/so/1le
810¢/60/10
G10¢/€0/€0
¥10¢/S0/¢!
7¢0¢/c0/L1
£20T/LL/10
800¢/0L/L€
610¢/60/10
610¢/60/10
€LoC/LL/LL

G861/80/10
6961/¢0/8¢
G861/80/10
066l/CL/LL
€00¢/¥0/10
900¢/¢L/10
900¢/10/61
6661/¢0/10
¥661/20/10
500¢/80/¢e
£00¢/60/0¢
1661/80/61
£00¢/€0/0¢
C9%6L/LL/LL
9961/10/01
000¢/+0/9¢
%00¢/90/8¢
700¢/01/10
L661/CL/1C
900¢/20/9¢
S00¢/S0/1e
800¢/60/10
500¢/€0/€0
¥00¢/S0/¢C1
¥00¢/c0/L 1
£00C/LL/10
8661/0L/1€
700¢/60/10
600¢/60/10
€00¢/LL/LL

210§ ojui A13ug

Hinoquiaxn
Aueuwian
wnibjag
wopbuy paiun
PUBIDZIMS
USpPaMs
uleds

‘day ‘ealoy
SpueayIsN
Aey
Auewilan)
3ouel
puejuly
PUBIDZIMS
Auewian
PUBIDZIMS
uleds
SpueayIaN
Auewisn
douel
puejuly
eLISNY
S$9181S PaNUN
wopbuly paiun
PUBIDZIMS
USpPaMS
[ebn1iod
spuejiayiaN
Binogusxn

A.y|

fy1ed 1330

epuemy
epuemy
epuemy
elRbIN
elRbIN
elRbIN
elRbIN
eLRbIN
elRbIN
eLRbIN
elRbIN
eLRbIN
elLbIN
190N

190N
elqiueN
elqiueN
elqiueN
elqiueN
elqiueN
elqiueN
elqiueN
anbiquiezol
anbiquiezoy
anbiquiezol
anbiquiezopyy
anbiquiezoly
anbiquiezopy
anbiquezopy

anbiquiezopy

Ky1ed uednyy

93



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

SIeaA G|
SRV
SIeaA G|
sieak oz
SIeak Oz
sieak ol
pajwiun
sieak oz
pajwiun
sieak oz
SIeaA Oz
sieak oz
SR
sieak Q|
sieak oz
sIeak oz
sieak ol
SIeaA G|
sieak oz
SIeak Oz
SIeak G|
SEEI
sieak Q|
SIeak g
sieak ol
SRV
sieak Q|
sieak Q|
LRI
sieak 7|

o9sne)) |eAIAINg

(910U Jeaf |) suou
(910U Jeak |) suou
€¢0¢/cl/60
(910U Jeak |) suou
(110U Je3A |) suou
610¢/90/%1

910¢/60/.¢
(22110U Jeak |) suou

(920U Je3aA |) suou
(9210U Jeak |) suou
810¢/10/10
9¢0¢/90/90
810¢/€0/91L
0¢0¢/60/50
(210U Je3A |) auou
810¢/01/€0
320U Jeak |) auou

9D010U JeaA |) auou

L
30110U JraA |) auou
22110U Jedk |

(

( )

(

(92110U JeaA |) suou
(

(92130U Jeak |) suou
(

)

) auou
2o10U Jeak |) suou
910¢/50/¢€l

SlLoc/lL/ec
(22110U 122k |) suou

(910U Jeaf |) suou
(910U Jeak |) suou
Lc0z/10/10
GL0¢/1E/60

cuoneu

-1WI3} JS31Ie3 10} duljpea(

pa1euIULIS) [3UN
pa1euILLIS) [IuUN
€¢0¢/Cl/60
pa1euIULIS) [uUN
pa1eUIUIS) [IUN
6L0¢/cl/vL
£10¢/€0/L¢
pa1euIlIS) [uUN
pa1eulULIS} [IuNn
pa1euIlIS) [BuUN
610¢/10/10
£¢0¢/90/90
610¢/€0/91
1¢0¢/60/50
pa1eUIULIS) [13UN
610¢/01/€0
pa1eulULIa) [3uN
Pa1eUILIS) [IUN
pa1euIULIa) [3uNn
pa1euIULIR} [uUN
pa1euIULIS) [13uUN
pa1euIULIS} [BUN
pa1euUIUIS) [13UN
910¢/80/¢1
910¢/co/ec
pa1euIULIS) [3uUN
pa1eUIUIS) [3UN
pa1euIULIS) [uUN
¢e0z/10/10
SLoc/el/Le

wol13un A}pi[ea Jua.n)

Pa1eUIWIS] [I3UN
pa1euIWIS] [IIUN
Pa1eUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
Pa1eUIWISY [I3UN
SIeaA

SIeak G
pa1eUIWIS] [I3UN
pa1eUIULIS) [UN
Pa1eUIWIS] [I3UN
pa1eUIULIS) [IUN
sIeak G|
SEEVY
SEEY
pa1eulWwIR] [1IUN
Pa1eUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
Pa1RUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
pa1eUIULLIS) [UN
pa1eUIWIS] [I3UN
pa1eUIULLIS) [IUN
Pa1eUIWIS] [I3UN
Sleaf 7

1eak |
pa1euIWIS] [IIUN
Pa1eUIWIS]Y [I3UN
pa1eUIWIS] [I3UN
Pa1eUIWIS]Y [I3UN

1eak |

pouad emauay

¢L0¢/01/0€
S10C/0L/Le
€20¢/C1/60
S00¢/50/50
S00¢/80/L0
6L61/CL/7L
LL61/€0/LC
CL61/10/vC
0661/£0/50
800¢/S0/L¢
610¢/10/10
¢10¢/90/90
600¢/€0/91
1 10¢/60/50
£00¢/90/CC
610¢/01/€0
£00¢/¥0/€C
600¢/60/L1
S661/20/51
L10¢/L1/0C
6961/¢1/01L
000z/01/S¢
7661/¢0/60
9961/80/€1
6961/¢0/¢€¢C
S661/60/¢0
1661/50/S0
9/61/10/91
¢coe/10/10
ro6l/CL/LE

¢00¢/01/0€
S00¢/0L/Le
€10¢/cl/60
S661/50/50
5661/80/L0
vL6L/CL/YL
CL6l/e0/LC
£961/10/%C
0861/£0/50
8661/50/L¢
6661/10/10
£661/90/90
6661/€0/91
100¢/60/S0
£661/90/CC
6661/01/€0
L661/¥0/€C
6661/60/L1
G861/20/S1
L00¢/1L1/0¢C
99%1/¢L/01L
0661/01/5¢
7861/¢0/60
7961/80/€1
8961/¢0/€C
§861/60/¢0
1861/50/S0
9961/10/91
¢10z/10/10
€961/01/51

210§ ojui A13ug

puejul4
slewusg
epeue)
wopbuy paiun
Auewisn
PUBISZIIMS
SpueayIaN
Auewisn)
3ouel
wopbuly panun
USpams

‘day ‘ealoy)

Aey|

929319

3ouel

puejul4
slewusg
Jgnday yoez)
Auewisn
wopbuly panun
Auewisn

S91E1S PalUN
wopbuly panun
PUBISZIMS
USpPaMs

‘day ‘ealoy
SpueayIaN
Auewiian)

$91BIS PaNUN
PUBISZIIMS

fy1ed 1330

e|juezue|
e|juezue|
eluezue|
pue|IZems
PUB|IZEMS
uepns
uepns
uepns
uepns
BOLJY YINOoS
EOLYY YInos
BOLJY YINOS
E2LJY YInos
BOLJY YINOoS
E2LJY YInos
BOLJY YINOS
B2LJY YINos
EJLJY YINOS
e|[ewos
2U07 BIIBIS
QUo7 BIIBIS
|ebauas
|lebauag
[ebauas
|lebauag
|[ebauag
|lebauag
|ebauag
epuemy

epuemy

Ky1ed uednyy

94



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

sieak Q|
sieak G|
sieak Q|
sieak Q|
SIeaA G|
sieak ol

sieak ol
SEEI
SIeak G|
SR
sieak Q|
SR
sieak Q|
sieak oz
paywijun
sieak G|
sieak Q|
sieak ol
LRI
sieak ol
SEEI
sieak Q|
s1eak 0z
sIeak oz
SRV
SIeaA G|
sieak G|
SIeak Oz
sieak oz

o9sne)) |eAIAINg

920U Jeak |) auou
92110U JBA |) duou

|) auou
92130U JeA |) duou

(
(
(92110U Jeak
(
(910U JeaA |) suou

€¢0¢/90/0¢

GL0¢/LL/0L
(920U Je3aA |) suou
8¢0¢/c0/10
Lc0c/01/81
610¢/11/8¢
810¢/90/%¢
¥¢0¢/v0/1C
(210U Je3A |) auou
1202/90/0¢
£10¢/60/%0
(92130U 1A |) SUOU
£10¢/L0/80
S10¢/L0/10
Lcoz/0L/81
(92130U Jeak |) suou
G10¢/60/0¢
(910U Jeak |) suou
(110U Je3A |) duou
S102/01/90
(110U Je3A |) auou
810¢/0L/10
(110U Je3A |) auou
(910U Jeak |) suou

cuoneu

-1WI3} JS31Ie3 10} duljpea(

poaleuiwlal jlaun
paleulwlal jaun
poaleulwlal jlaun
paleulwilal jaun
poaleuiwlal |laun

¥¢0¢/90/0C

910¢/11/01
paleululal |un
6¢0¢/80/10
€coz/0l/81
0c0c/1L1/8¢
6102/90/v¢
SC0T/v0/1¢
paleululal aun
¢C0e/90/0¢
810¢/60/%0
paleululIa) [un
810¢/£0/80
910¢/L0/10
ccoe/0lL/8l
paleululal [aun
Sloc/el/Le
paleululal [aun
pajleuludla) [aun
910¢/%0/90
paleululIa) [un
610¢/%70/10
paleululIa) [un

paleulwlal jaun

wol13un A}pi[ea Jua.n)

poaleulwlal |laun
paleulwlal |aun
p=aleulwial jlaun
paleulwlal |laun
poaleulwlal |laun

SV

pa1eUIWIS] [I3UN
pa1eUIULIS) [UN
SIeak G|
SEEYY

SIeaA g

SIeak

SEEY
pa1eulWwIR] [1IUN
sieak Q|
pa1eUIWIS] [I3UN
Pa1RUIWIS]Y [I3UN
L=V
pa1eUIULLIS) [UN
SEEY
pa1eUIULLIS) [IUN
1eak |
pa1eUIULISY [IUN
Pa1eUIWIS] [I3UN
Sleaf 7
Pa1eUIWIS]Y [I3UN
SEEY
Pa1eUIWIS]Y [I3UN

paleulwlal |aun

wopouad [emausy

€00¢/¢0/L0
000¢/10/%0
700¢/¥0/8¢
v/61/10/61
S00¢/S0/¢€l
700¢/90/0¢

910¢/LL/0L
€00¢/60/¢C
710¢/80/10
¢loc/oL/8l
G861/ 1/8C
6661/90/¥¢
S00¢/¥70/1¢
9/61/¢0/90
¢861/90/0€
810¢/60/70
800¢/S0/1 1
800¢/£0/80
910¢/L0/10
CL0c/01/81
£00¢/10/10
9%6l/cl/Le
vL6l/CL/1C
900¢/80/¢0
910¢/¥0/90
¢10¢/€0/10
610¢/¥0/10
€10¢/%0/5¢
8/61/L0/CL

€661/¢0/L0
0661/10/%0
766 1/70/8¢
7961/10/61
G861/50/€1
766 1/90/0¢C

900¢/LL/0L
€661/60/CC
6661/80/10
¢00c/01/81
SL6L/1L/8C
6861/90/¥7¢
S661/70/1C
9961/¢0/90
¢/61/90/0€
€00¢/60/%0
8661/50/11
8661/£0/80
900¢/L0/10
¢00¢/01/81
L661/10/10
996 1/80/60
o6lL/CL/1C
966 1/80/C0
900¢/+0/90
¢00¢/€0/10
¥00¢/%0/10
€00¢/70/5¢
8961/L0/CL

210§ ojui A13ug

S91P1S payluN
wopbuy paiun
Ayiny
pueszZIMS
uspamg

uleds

[ebniiod
pug|od
SpueayIeN
Binoquiaxn
JO "day ‘ea10y
Aey|

EREElS)
Auewian
Souel
puejuly
ylewusd
oIgnday yoezd
eulyd
wnibjag
eLIsNy
PUBISZIMS
Auewiian)
wopbuly panun
PUBISZIIMS
USpPaMs
SpueayisN
Aey|

Auewisn)

fy1ed 1330

eisiun|
eIsiun |
eisiun|
eisiun |
eisiun|

eisiun|

els|un |
eIS|UN |
eIsiun|
eIS|uN |
eIs|uN|
eIs|un |
eIS|uN|
eIs|un|
eIS|UN|
els|un|
eISIUN|
els|un|
eIS|UN |
eIs|un|
eIS|uN |
obo|
obo|
e|uezue|
eluezue|
e|uezue|
eluezue|
eluezue|

eljuezue|

Ky1ed uednyy

95



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

sieak Q|
SIeaA G|
sieak oz
LRI
sieak ol
SIea Oz
sieak oz
s1eak 0z

sieak ol
sieak G|

SIeak G
SIeak 0z
SIeak Oz
sieak ol

o9sne)) |eAIAINg

910¢/80/60

ccoe/LL/10
(22110U 83k |) suou

(92130U JeaA |) suou

910¢/60/L0
(92130U Jeak |) suou

€€0¢/€0/€0
(910U Jeak |) suou

(CaN
-OU,SYIuoW 9) aUou

£10¢/L0/10

auou

(22110U ek |) suou
€20z/Cl/0t

(@210U Jeak |) suou

«Uoneu
-1WJ?) Js31]ea 40} dul[peaq

£10¢/20/60
€¢0¢/S0/10
pa1euIwIa]) [un
Po1eUIWLLISY [IUN
£10¢/€0/L0
PS1eUIWLIS]) [IUN

¥7€0¢/€0/€0
pa1euIULIS} [BuUN

Pa1eUIWLISY [IUN
810¢/10/10
pasde
Pa1eUIWISY [UN

¥20¢/Cl/0C
paleululal [nun

wol13un A}pi[ea Jua.n)

sleak 7

sieak Q|
pa1eUIWIS] [I3UN
pa1eUIULIS) [UN
sleak 7
pa1eUIULIS) [IUN
Pa1eUIWIS] [I3UN

pa1euIUIS) [uN

Pa1eUIWIS] [I3UN
SIeak Q|

SIeaA g
pa1eUIWIS] [I3UN
Pa1eUIWIS]Y [I3UN

paleulwlal |aun

wopouad [emausy

1 10¢/20/60
€10¢/50/10
0L0¢/¥0/71
600¢/20/20
500¢/€0/L0
£161/80/S¢C
7€0¢/€0/€0
800¢/¥0/¥¢C

6/61/50/80
810¢/10/10
600¢/60/7¢C
8/61/80/61
¥¢0¢/T1/0¢C
Gloc/oL/el

100¢/¢0/60
8661/50/10
000¢/¥0/71
6661/20/20
S661/€0/L0
¢L61/80/S¢
710¢/€0/€0
866 L/¥0/¥7¢C

C/61/50/80
€00¢/10/10
666 1/60/7¢C
8961/80/61
¥00¢/C1/0¢C
S00¢/0L/61

210§ ojui A13ug

PUBISZIIMS
SpueayIaN
Auewisn
ylewusd
PUBSZIMS
Auewisn
3ouel

wopbuly paiun

PUBIDZIMS
SpueayIaN
Aey
Auewiian)
douel

lewdu=Qg

fy1ed 1330

amgequiiz
amgequiiz
amgequilz
amgequiIz
eiquiez
elquiez
elquiez

epuebn

epuebn
epuebn
epuebn
epuebn
epuebn
epuebn

Ky1ed uednyy

96



Investment Policies and Bilateral Investment Treaties in Africa: Implications for Regional Integration

Endnotes

' Algeria, Comoros, Equatorial Guinea, Ethiopia, Liberia, Libya, Sao Tomé and Principe, Seychelles, and Sudan.
2BRICS is Brazil, Russia, India, China, and South Africa.

* This is the first year for which FDI data were available in Africa.

* Ghana: the new land of opportunity for oil &gas investment(2011).Ghana Energy Summit Report, , Accra, 14
and 15 November.

3 It is very likely that not all FDI has the same development effect and that host country conditions, such as level
of education, codetermine the effects of FDI. That means that “the more the better” is not a meaningful policy
objective; rather, the aim should be to maximize the host country benefits from existing FDI and attract the type
of FDI with the highest development effect.

¢ This is not just an issue for African countries or even—and solely—for developing countries more widely. For
instance, in 2011, the tobacco enterprise Philip Morris challenged Australia’s legislation on plain packaging of
tobacco products, a measure that the government introduced in the interest of public health. Arbitration is ongo-
ing.

7ISDS is included not only in BITs but also in several free trade agreements, such as the North American Free
Trade Agreement (NAFTA).

¥ For a comprehensive list of WTO agreements discussed in this section, see WTO legal texts: http://www.wto.
org/English/docs_e/legal e.htm.

? For a comprehensive list of GATS schedules of commitments for WTO members, see http://i-tip.wto.org/ser-
vices/Search.aspx.

' Those countries are Algeria, Comoros, Equatorial Guinea, Ethiopia, Liberia, Libya, Sio Tomé and Principe,
Seychelles, and Sudan.

! Although discussions were ultimately successful, there was extensive resistance from influential developing
countries, such as Brazil and India, and from some developed countries. Their argument was that services should
be dealt with by domestic regulation, not by the global trading system. Others argued that the establishment of
multilateral rules and disciplines for services would hamper development goals and policy objectives by forcing
them to open up and deregulate their service sectors.

2 See OECD (2012b).

13 All four instruments are available at
http://www.oecd.org/daf/inv/investment-policy/oecddeclarationanddecisions.htmand Decisions.

4See OECD (2013).

'S This initiative aims to (a) strengthen the capacity of African countries to design and implement reforms that
improve their business climate and (b) raise the profile of Africa as an investment destination while facilitating
regional cooperation and highlighting the African perspective in international dialogue on investment policies.
16 These principles represent a global standard for preventing and addressing the risk of adverse impacts on hu-
man rights linked to business activity, the first corporate human rights responsibility initiative to be endorsed by
the United Nations in 2011.

'7 Africa’s rate of return in 2011 was 9.3%, compared to the 7.2 % reported at the global level and higher than that
of emerging markets, such as Asia and Latin America, at 8.8% and 7.1%, respectively.

18 Based on World Investment Report (WIR) 2010.

1 See WIR 2013 (UNCTAD 2013)and Henn (2013) for discussions.

%% Angola, Burundi, Djibouti, Equatorial Guinea, Sao Tomé and Principe, and Somalia.

21 See Blas (2013).

*> More information at http://www.uneca.org.

23 Based on the ECA Survey on Investment Agreements Landscape in Africa, 2014. Also see ECA (2013).

* There are other international investment agreements, including cooperation agreements, regional trade agree-
ments, or regional protocols with an investment chapter. Africa has signed those agreements, in particular re-
gional protocols dealing with investment issues.

* Though investment laws were enacted in the aftermath of independence in a number of African countries, not
until the 1990s did many African countries actually see the relevance of FDI in their national development plans
and strategies. See Akiwumi (1975) for a discussion on earlier investment law in Africa.
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26 South Africa stands out as the only country on the continent to have openly criticized the ISDS system and

to have expressed general dissatisfaction with the very foundation of the ISDS system—BITs. The South African
government also stands out as the only government in Africa that is taking active steps to limit exposure to the
ISDS system by attempting to preserve domestic policy space while at the same time offering protection to for-
eign investors.

*7'Those five paths include promoting alternative dispute resolution; tailoring the existing system through indi-
vidual ITAs; limiting investor access to ISDS; introducing an appeals facility; and creating a standing internation-
al investment court.

2 International Institute of Sustainable Development (IISD) Best Practices Series—October 2014.

** Those instruments include the New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York Convention), the International Convention on Settlement of Investment Disputes between
States and Nationals of Other States (ICSID Convention), the Convention Establishing the Multilateral Invest-
ment Guarantee Agency (MIGA Convention), and the Agreement Establishing the African Trade Insurance
Agency.

%% This example relates to obligations that have not been foreseen as a result of treaty interpretation.

3! For a discussion, see Dugan et al. (2008), pp. 446-49. The proceeding was discontinued after the award had
been issued in 1997 in favour of the investor, and both Burundi and Goetz agreed on a settlement in 2000. This
case is an interesting example of how the interpretation of the court summarily and quickly determined, without
deeper legal analysis, that this particular government action was tantamount to expropriation.

3> The award cited the practice for calculating compensation and interest used in Wena Hotels Ltd. v Egypt as the
appropriate standard of international law.

*3 These are disputes due to political instability and conflict.

** The novelty of this particular award is that it has happened under the venue and rules of the Arab League from
obligations emanating from the Unified Agreement for the Investment of Arab Capital in the Arab States, and in
the absence of an existing BIT between Kuwait and Libya; it may be opening yet another dimension to which
countries of a subgroup of African countries are subject.

35 The argument relates to how the wording of some of the BITs increases the potential liability of the state.

36 The tribunal proceeded to scrutinize the government’s approach to procedural and substantive aspects of those
talks (Johnson, 2014).

%7 The argument was that the government had failed to protect the company against destruction and damage of
its properties and installations as a result of armed force intervention and looting.

3% Among the known terminated BITs of Morocco are the ones signed with Belgium (1965), France (1975), Ger-
many (1961), and Spain (1989). South Africa has also terminated initial BITs with Belgium (1998), Germany
(1995), Luxembourg (1998), Netherlands (1995), Switzerland (1995), and Spain (1998) and is currently dis-
cussing a bill to change investment legislation.

3 See De Gama (2014) Hurt (2013), and Khor (2014).

0 See Annex S for further background on the RECs in this area.

# See also H. Van Roessel, 2014, The SADC Protocol on Finance and Investments: Summary of a comparison
with Bilateral Investment Treaties, 2011. Available online at http://www.tralac.org/wp-content/blogs.dir/12/
files/2011/uploads/SADC_FIP_Summary 8March2011.pdf; accessed August 11,2014.

*# See http://investmentpolicyhub.unctad.org/IIA, accessed August 15,2014.

% Por the full text of the Supplementary Act and details of the Common Investment Market (CIM) vision, see
ECOWAS Commission, 2009, ECOWAS Common Investment Market Vision, Abuja, Nigeria. Available online
at http://www.ecobiz.ecowas.int/en/pdf/cim-vision-english-version.pdf; accessed August 5, 2014.

* Those acts were the Supplementary Act A/SA.1/12/08 on community competition rules and the modalities
for their application within ECOWAS and Supplementary Act A/SA.2/12/08 on the Establishment, Functions
and Operation of the Regional Competition Authority for ECOWAS.

* See http://www.comesa.int/attachments/article/28/ COMESA_Treaty.pdf for the full text of the treaty; ac-
cessed August 3,2014.

% See http://investmentpolicyhub.unctad.org/Download/ TreatyFile /3092 for the full text of the agreement;
accessed August 3,2014.

7 COMESA, Report of the Thirty Second Meeting of the Council of Ministers, Doc. CS/CM/XXXII/2, Febru-
ary 2014.
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* See Final Communiqué of the 18th Session of the Intergovernmental Committee of Experts (ECA 2014a).

# See African Union (2013a and 2013b).

50 Ewelukwa Ofodile (2014 )argues that the desire to radically transform the current status quo can be appreci-
ated in the dispute settlement provisions contained in regional protocol and in soft law instruments, such as the
Investment Agreement for the COMESA Common Investment Area, the SADC Model Bilateral Investment
Treaty Template, and even the SADC Protocol on Finance and Investment.

3! Ernst & Young, EY’s attractiveness survey: Africa 2014: executing growth, available online at http://www.
ey.com/Publication/vwLUAssets/EY-attractiveness-africa-2014/$FILE /EY-attractiveness-africa-2014.pdf; ac-
cessed August 20, 2014.

3 Local content should include issues such as a certain share of local procurement to support local industries and
(b) recruitment of local professionals.

3 Ministries directly involved in the area of investment policy—such as the Ministry of Finance and Economic
Planning; Ministry of Trade, Commence and Industry; Ministry of Infrastructure and Works; and Ministry of
Foreign Affairs—were considered. The report also benefited from the information collected from investment
promotion agencies.

5* Stakeholder consultation can be important towards achieving transparency in the negotiation process and for
outcomes (e.g,, the United States was not willing to negotiate the terms of the investment agreement it put before
the EAC because it did not have congressional approval for deviations from its model).

55 South Africa has revised all its BITs in response to a cabinet decision requesting that the Ministry of Trade re-
view all the signed investment agreements. It has announced its decision to terminate three of its most important
BITs: those with Germany, Switzerland, and the Netherlands.

% Those issues include definition of investment; national treatment and/or most-favoured-nation treatment;
non-convertibility and non-transferability risk of investments, gains, or proceeds; employment provisions and
provisions on the movement of businesspersons; tax rebates and other monetary incentives; sectoral incentives
or special regimes; expropriation and compensation; dispute mechanism or litigation/arbitration provisions for
investment disputes; one-stop shop for investors; and avoidance of double taxation.

37 Most countries in which major investments are in the agriculture sector are marginalized at the bottom of the
value chain.

5% Some countries are already exploring alternatives. In 2011, Mauritius established a new arbitration centre
known as the Mauritius International Arbitration Centre. At the regional level, the SADC tribunal had been es-
tablished.

5% The African Court of Justice, one of the AU’s principal organs, recently merged with the African Court of Hu-
man Rights and Justice. Though the Court needs the signature and ratification of all member states to become
operational (44 members have signed the protocol and 16 have ratified it), as a pan-African institution it would
naturally be recognized to judge disputes stemming from African BITs and even to issue legal opinions on the
interpretation and meaning of clauses in existing BITs.

% The table covers all BITs between African countries and OECD countries plus China, Russia, and Indiathat are
in force and for which the treaty texts could be found. The data was extracted from the original treaty texts. The
main source for the treaties was the UNCTAD International Investment Agreements database. Missing treaties
were researched from official sources.

6! This column reflects the time period by which BITs are automatically renewed at the end of their original peri-
od of validity; “until terminated” means that the BIT stays in force indefinitely (or until it is terminated by one of
the parties) after its initial validity has lapsed.

%2 In this column, “until terminated” means that the BIT has lapsed its initial validity and is currently in force un-
til one of the parties terminates it.

% This column shows the deadlines by which notice of termination has to be given by one of the parties to avoid
the next automatic renewal(i.e., to ensure termination at the end of the current validity).
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Africa has seen a positive trend in investments inflows in recent years due to factors such as its
growth performance over the last decade, its rising consumer market and middle class, high
rates of return on investment, coupled with existing natural resources and recent discoveries
of minerals, gas and oil. Foreign Direct Investments (FDI) continue to be a leading source of ex-
ternal finance for many developing countries, including those in Africa. Although net FDI flows
to Africa have increased more than five-fold from USD 9.6 billion in 2000 to USD 54 billion in
2014, the share of Africa in global FDI remains limited at 4.4% in 2014. In order for the continent
to achieve its goal of structural transformation, a boost in investment flows, of which FDI is an
important source, is necessary. However, there are a number of challenges that affect increased
FDI flows to Africa, including poor infrastructure networks. The good news is that African gov-
ernments have initiated bold reform agendas in order to improve the investment climate and
attract foreign investment, and that there are already signs of progress. Many African countries
have opened up their economies and dismantled regulatory barriers to foreign investment.
Across the continent policies that protect investments from expropriation have been adopted.
Some countries have gone further to establish one-stop shops aimed at promoting and facilitat-
ing investments. African countries have also signed a host of bilateral investment treaties (BITs).
However, there are doubts as to whether such treaties are really an effective vehicle to increase
FDI flows. Little is known about the role bilateral investment treaties have played in attracting
investments which promote development. Furthermore, there are concerns that such agree-
ments often confer more protection and rights to foreign investors, skewing conditions in det-
riment of domestic or third party investors and exposing member States to legal disputes. This
publication aims to shed light and contribute to the policy dialogue on the experience of BITs in
Africa and on the risks that restrict countries’ policy space and legitimate public policy making.
The publication addresses topics including the prevalence, scope, application and contribution
of BITs to investment in Africa, and the extent to which regional integration is being addressed
in these agreements. The publication offers informed lessons on how governments should ap-
proach and craft future BITs including regional models, with a view to minimizing costly disputes
arising from the implementation of these agreements and allow countries some policy space to
pursue their national and regional transformation objectives.
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